66N proportion as the structure 

of a government gives force 

to public opinion, it is essential 

that public opinion should be 

enlightened.” 

—George Washington. 

President of the United States. 
1789—1797. 
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Rehate Estimate Women’s Pay Studied 


s $180,000,000_ 


On Income Tax 


Department of Treasury Cal- | 


culates Effects of Carrying 
Proposals of Presi- 
dent Into Effect. 


Deduction Suggested 
From 1926 Returns 


Assistant Secretary Winston Of- 
fers Plan to Simplify 
the Refund 
Operation. 


Individual and corporate taxpayers will 
be benefited to the extent of $180,000,000 
to $216,000,000 in refunds on their 1925 
income taxes should Congress enact leg- 
islation along lines recommended by 
President Coolidge, it was stated orally, 
November 6, at the Department of the 
Treasury. 

President Coolidge, in the White House 
statement, November 5, advocating a 10 
to 12 per cent rebate on the returns for 
1925, predicted that favorable legislation 
to this effect would be enacted by the im- 
pending short session of Congress. Cor- 
poration collections for 1925 are esti- 
mated by the Department of the Treas- 
ury at $1,000,000,000, while individual tax 
collections were placed at $800,000,000, 
exclusive of back taxes. 


Estimate of Rebate. 


Should Congress favor legislation for a 
10 per cent rebate, a return to the tax- 
payers of approximately $180,000,000 
‘would be necessitated, should the higher 
figure of 12 per cent receive Congres- 
sional sanction, the rebate would be ap- 
proximately $216,000,000. 

Acting Secretary G. B. Winston, of 
the Department of the Treasury, stated 
orally, on November 6, in connection with 
the projected plan of the President, that 
the task of making the refunds could be 
greatly simplified by the process of lop- 
ping off from 1926 returns the reduction 
sanctioned for the returns of 1925. This, 


(Continued on Page 9, Column 3.] 


America Dominates 


World Radio Market 


Exports Valued at $10,000,000 
in 1925 Against $6,500,000 
for British Trade. 


Nearly $10,000,000 worth of radio ap- 
paratus was exported in 1925, making the 
United States the world’s leading sup- 
plier. ‘ 

This is stated by E. F. Bemis, of the 
Electrical Division, Department of Com- 
merce, in a regional review of American 
radio sales abroad. Mr. Bemis points out 
that the nearest competitor in this trade 
is the United Kingdom, which this coun- 
try leads by far. 


His review in full text is as follows: 

The United States is the world’s lead- 
ing exporter of radio appatatus, its total 
1925 shipments of $9,903,857 being $3,- 
407,325 greater in value than the radio 
exports during that year of the United 
Kingdom, which was the nearest com- 
petitor. American radio products are 
making satisfactory progress in the mar- 
kets of the world with the single excep- 
tion of Europe, a price market, where 
the British products have secured ‘a 
stronger foothold. 


Europe Is Price Market. 


)Sales of radio apparatus to Europe are 
largely on a price basis, but the gradual 
progress of standardization throughout 
the world is tending to encourage the 
purchase of high grade radio material in 
which the United States specializes, 
rather than equipment at lower prices 
and quality. 

The Oceanic and African markets 
have nearly completed their efforts: at 
radio standardization, and American 
products are increasing in popularity in 
the Western Hemisphere and in Asia, 


| (Continued on Page 8, Column 4.] 


Bituminous Coal Output 
Makes Record for Week 


Production of bituminous coal during 
the week ended October 30 was the high- 
est ever recorded for any one week, 
amounting to 13,430,000 net tons, ac- 
cording to the weekly report on coal 
production issued by the Bureau of Mints 
of the Department of Commerce on No- 
vember 6. This output compares with 
12,712,000 net tons in the preceding week, 
a gain of 718,000 tons, or 5.6 per cent. 

Production of anthracite coal, on the 
other hand, decreased sharply owing to 
the observance of Mitchell Day, Oc- 
tober 29. The total output for the week 
ended October 30 is placed at 1,805,000 
net tons, a decline of 257,000 tons, or 
12 per cent from the revised estimate 


~ for the preceding week, 








In Federal Service 


Survey Reveals Less Tharz One- 
Sixth of Females Earn $1,860 
or More Annually. 


While the Federal Government is 
largest single employer of women in 
this country, and practically half the 
civilian personnel of government offices 
and establishments are women, less than 
one-sixth of them are paid $1,860 or 
more annually, the Women’s Bureau of 
the Department of Labor has found as 
the result of a recent survey. Sixteen 
per cent of women employes receive that 
much or more, it was stated, as against 
52.4 per cent of the male employes. Of 
the women employes classed as receiving 


the 


| $1,860 or more yearly, 45 per cent were 


receiving that salary in 1925 when the 
sudy was made. 


The estimates were based upon a sur- 


| vey which omitted the Departments of 


War, Navy and Justice, the General Ac- 
counting Office, Interstate Commerce 


; Commission and the Smithsonian Insti- 


tution and several smaller independent 
establishments. The total personnel of 


[Continued on Page 3, Column 4] 


Oregon Counties Seek 
Four Millions in Taxes 


: The Department of the Interior has 
just announced that claims of 12 coun- 
ties in Oregon amounting to $4, 010,192.40 
and covering amounts due in taxes from 
the former Oregon and California land 
grant have been filed with the Depart- 
ment. A special unit of the General 
Land Office has been assigned to expedite 
the adjudication of the claims with a 
view to their prompt payment. 

Up to this time the Interior Depart- 
ment, through the General Land Office, 
has certified claims of two counties, Lin- 
coln and Coos in the State of Oregon, to 
the Secretary of the Treasury for pay- 
ment. The other counties that have filed 
their claims include Benton, Columbia, 
Douglas, Jackson, Josephine, Linn, Mar- 
ion, Polk, Tillamook, and Yamhill. 


Executive and Judicial Branches of the Government 


d0ol 








WASHINGTON, 








Right of Inquiry 
By Congress Into 
iemartis Urged: 


Borah Presents Ar- 
gument Maintaining Leg- 
islative Authority to 

Investigate. 


Senator 


A statement asserting the power of 
Congress over primaries in which Repre- 
sentatives and Senators are nominated 
has just been made public by Senator 
Borah (Republican), of Idaho, chairman 
of the Senate Committee on Foreign Re- 
lations. 

Senator Borah explained that tHe con- 
clusions reached would be the basis of 
his arguments to be made in the Senate 
with respect to the seating of Frank 
L. Smith (Republican), of Illinois, and 
William S. Vare (Republican), of Penn- 
sylvania. 

He said in his statement that, “in pre- 
senting the argument for the power of 
Congress to deal with the primaries, to 
purge elections of corruption, I am not 
assuming to pass upon any particular 
instance’ 


It is “‘perfectly clear ‘that Congress 
may either by law or each House through 
the power to judge of the elections, re- 
turns and qualifications of its members, 
search the entire record of the entire 
election proceedings for fraud and cor- 
ruption, to the end that the Government 
may have a clean Congress,” he added. 

The full text of Senator Borah’s state- 
ment is as follows: 

Developments during the last few 
months bring up for consideration the 
power of Congress over primaries in 
which Representatives and Senators are 
nominated. It will become imperative to 
determine whether the power given to 
Congress over “elections” includes the 
power to deal with the entire process of 
bringing on and holding the elections— 


[Contin«wed on Page 15, Column 5.] 





Advertising News 


complaint against Kansas City soap 


ing all charges. 
Page 8, Col. 5 


Aeronautics 


Schneider trophy. 
Page 5, Col. 1 
Japan to confer decorations upon six 
flyers of American Army 
world. 


Agriculture 


Department of Agriculture reviews 
butter market for week ended Novem- 
ber 6. Prices declared steady, with 
light buying and heavy storage with- 
GURNEE «x sins usa varcte Page 4, Col. 3 

Department of Agriculture reports 
wheat prices were weak, corn dropped 
sharply and oats and barley were firm, 
in week ending November 6. 

Page 4, Col. 1 

Prices of United States apples in 
Liverpool market continue to decline in 
view of large shipments to Exngland. 

Page 4, Col. 7 

Department of Agriculture an- 
nouncese results of experiments in dry 
land gardening. 

Page 2, Col. 6 


Department of Agriculture to make 
demonstrations in aid of better beef in 
Wes w oo clecksccscnees ocd @, Col 6 

Acreage of lettuce in Arizona is fea- 
tured in weekly crop report. 

Page 4, Col. 5 

Terms of seed act explained by Bu- 
reau of Plant Industry..Page 4, Col. 2 


‘Associations 


District Court denies right to serve 
process on Ku Klux Klan in Minnesota 
on ground that it is not doing business 
in that State in such a manner as to 
permit service on its agent. 

Page 7, Col. 4 


**Railroads.” 


Automotive Industry 
See 


Banking 


Debits to individual accounts reported 
by Federal Reserve Board show de- 
crease over previous week. 

: Page 9, Col. 3 

Debits to individual accounts re- 
ported by-Federal Reserve Board show 
decrease over previous week. 

Page 9, Col. 3 

Daily statement of the condition of 
the United States Treasury. 

Page 9, Col. 2 

Foreign Exchange Rate. 

Page 9, Col. 2 

See ‘Court Decisions,” ‘‘ Railroads,” 
“Taxation.” 


See 


**Veterans.” 





Federal Trade Commission reports 


manufacturer for mislabeling its prod- 
uct, and answer of manufacturer deny- 


United States aviators have chance, 
by third consecutive victory on Novem- 
ber 14, to win permanent possession of 


who circled 


Page 5, Col. 2 


MONDAY, 


NOVEMBER 8, 1926. 
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COPY 
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Deny Plea to Exclude 
Lak From Ir rri rigation 


Chiefs of Department Decide 
Construction Assessment 


Must Be Paid First. 


The Department of the Interior, in a 
ruling just made by E. C. Finney, First 
Assistant Secretary of the Interior, has 
decided to reject the petition of the En- 
terprise Land & Investment Company to 
exclude certain lands owned by it from 
the Klamath Irrigation District, in Ore- 
gon, unless the company pays the con- 
struction charge assessed against the 
area involved. 

The ruling also denies the petition of 
the company for reconveyance by the 
United States of certain lands heretofore 
transferred by it to be used as a right 
of way. 

In support of its petition, the company 
alleged substantially, according to the 
Department, that no water ever had been 
delivered to the lands sought to be ex- 
cluded either by the United States or by 
the Klamath Irrigation District; that no 


{Continued on Page 16, Column 6.] 


North and South Carolina 
Complete Cotton Financing 


Representatives of the North and 
South Carolina cotton finance corpora- 
tions, organized in accordance with the 
proposals of the President’s Cotton Com- 
mittee, conferred, November 6, with Eu- 
gene Meyer, jr., chairman of the com- 
mittee, to inform him that the $1,000,000 
capital quota assigned to each State had 
been subscribed. 

The delegation, consisting of Governor 
Angus W. McLean, of North Carolina; 
J. W. Simpson, president, North Caro- 
lina Cotton Finance Corporation; and 
August Kohn, director of the South Caro- 
lina Corporation, later called upon A. C. 
Williams, of the Federal Farm Loan Bu- 
reau, also a member of the committee. 

Operations of the two corporations 
will be under way within the next week, 
it was stated orally at Mr. Meyer’s of- 





Books-Publications 


Publications issued by the United 
States Government. 


* Page 14, Col. 5 
Claims 


Twelve counties of Oregon file 
claims with Department of Interior for 
$4,010,192.40 for amounts due in taxes 
from former Oregon and California land 
grant. 


Coal 


Production of bituminous coal for week 
highest for any week on record. 
Page 1, Col. 1 


Commerce-T rade 


Secretary Hoover reviews progress 
made by Department of Commerce in 
campaign for elimination of waste in 
industry. 


Page 1, Col. 2 


Page 1, Col. 7 
Department of Commerce weekly 
review of world trade opoprtunities 
for United States industries. 
i ~ Page 8, Cdl. 2 
Department of Commerce issues 
guide listing all market research 
agencies as reference for business menv 
Page 1, Col. 7 
Shipping Board vessels in 1925-26 
carry largest tonnage of cargo in over- 
seas trade of any year...Page 1, Col. 5 


Congress 


Senator Borah presents arguments 
maintaining right of Congress to jn- 
vestigate primary and election cam- 
paigns. 4 

Page 1, Col. 3 

Clerk of House of Representatives 
compiles complete list of Representa- 
tives-elect and Senators-elect to 70th 
Congress. 


Cop 


per 


General Counsel, Bureau of Internal 
Revenue, defines methods of determin- 
ing depletion of copper mines for tax 
purposes Page 6, Col. 5 


otton 


Representatives of North and South 
Carolina announce completion of sub- 
scriptions of $1,000,000 to capitalize 
cotton finance corporations in each 
State. 


Page 15, Col. 1 


Page 1, Col. 4 
Cotton prices reported weaker after 
period of steadiness Page 4, Col. 6 


Court Decisions 


Court of Appeals of District of Co- 
lumbia holds note given to corporation 
for stock in violation of law is enforce- 
able, as law is for protection of cor- 
poration, not stockholder. 

Page 10, Col. 7 

District Court denies right to serve 
process on Ku Klux Klan in Minnesota 
on ground that it is not doing business 
in that State in such a manner as to 
permit service on its-agent. 

Page 7, Col. 4 


District Court denies second motion | 
. 


5 —___ 


American Ships 
Make Record in 


Overseas Trade 


Freight Tonnage for 1925- 
26 in Shipping Board Ves- 
sels Is Largest of 
Any Year. 


The figures compiled by the Bureau of 
Research of the Shipping Board show, 
according to announcement issued No- 


vember 6, that the fiscal year ending 
June 30, 1926, exceeded all others in the 
history of the Shipping Board in ton- 
nage carried overseas in the foreign 
commerce of the United States. 

The full text of the armouncement is 
as follows: 

If the commodities moved in the water- 
borne commerce of the United States in 
the fiscal year ended June 30, 1926, were 
stored on the Sesqui Centennial grounds 
at Philadelphia, that entire 1,000-acre 
tract would be covered to a depth of over 
85 feet, and it would be necessary to 
provide an extra bin 17 acres in area and 
85 feet deep to hold the wheat flour 
shipped to foreign countries. 

Exports and Imports. 

In addition to that great flour bin, 530 
acres of the main tract would be covered 
by the exports of other American prod- 
ucts, the remaining 470 acres being re- 
quired to hold the imports from foreign 
lands. 

The water-borne foreign commerce of 
over 94,100,000 tons for the year exceeds 


,by more than 500,000 tons the highest 


total in any previous annual period Shce 
the beginning of 1921 according to the 
records of the Bureau of Research, Ship- 
ping Board, and is nearly+900,000 tons 
greater than the 1925 fiscal year total. 
The export total of 50,600,000 tons is 
1,500,000 tons fess than the exports of 
the fiscal year 1925, but the import total 
of 48,500,000 tons is* 2,400,000 tons 
greater than the 1925 import total. 





to defendant for contempt in alleged 
violation of injunctior in selling and 
practicing process of antisepticizing 
water. Full text of decision. 
Page 11, Col. 1 
Circuit Court of Appeals, holds 
notice of contempt hearing served on 
bankrupt at last and usual place of 
abode and on some of his counsel is 
adequate to support decree. 
Page 12, Col. 5 
Circuit Court of Appeals refuses to 
review evidence where waiver of trial 
by jury was not in writing and affirms 
award of damages on contract for 
excavating. 
Page 12, Col. 1 
Circuit Court of Appeals denies re-. 
trial of case where defendant by over- 
sight neglected to introduce evidence 
on breach of ditch digging contract. 
Page 10, Col. 2 
Court of Appeals of the District of 
Columbia upholds plea of former 
jeopardy to second indictment charg- 
ing fraud. 
Page 7, Col. 5 
Court of Appeals of the District of 
Columbia holds failure to serve sum- 
mons from 1915 to 1924 justifies con- 
clusion that action is abated. 
Page 13, Col. 4 
Circuit Court of Appeals holds that 
strawberries shipped on carload basis, 
although below required minimum 
basis, are subject to car icing charge. 
Page 13, Col. 5 


Circuit Court of fppeals hold that 
alien can not be denied admission ex- 
cept Merchant certificate is success- 
fully controverted Page 7, Col. 7 


Circuit Court of Appeals holds that 
alien takes precedence over mortgage 
given on machinery and other property 
installed in coal mine....Page 7, Col. 1 

District Court holds order for ali- 


mony made by New York State court | 


is proper basis for action in Canal Zone. 
Page 7, Col. 2 
District Court rules judge can not 
reduce sentence of prisoner after be- 
ginning term in penitentiary. 
Page 10, Col. 1 
District Court refuses motion to pun- 
ish for contempt for alleged violation 
of injunction in continued sale of water 
apparatus..........++. Page 11, Col. 2 
Cireuit Court of Appeals affrms 
judgment against Josep» Leiter, with 
8 per cent damages. 
Page 12, Col. 7 
Circuit Court of Appeals holds cred- 
itor, upon return of fraudulent prefer- 
ence, is allowed equal footing in bank- 
ruptcy court 
Circuit Court of Appeals holds that 
railroads are bound by law to exercise 
eaution for all crossings. Page 11, Col. 7 
Circuit Court of Appeals holds Bank- 
ruptey Court without jurisdiction to re- 
strain foreclosure Page 11, Col. 4 
See “Customs.” 


Customs 


Customs Court sustains classification 
as crystalline graphite in absence of 
proof to sustain claim of amorphous 
graphite Page 11, Col. 4 

Customs Court reduces assessment 


on nonembroidered fabrics trimmed 
with beads. 

Page 12, Col. 7 
~ Customs Court reclassifies at lower 
duty bronze gates imported from Italy 
as works of art Page 10, Col. 7 

Customs Court affirms levy on coal 
tar dyes on basis of net weight. 
Page 11, Col. 7 


Education 


Dr. R. R. Sayers, Chief of the 
Health and Safety Branch and Chief 
Surgeon of the Bureau of Mines, De- 
partment of Commerce, describes the 
health activities over which he has 
supervision. 

Page 16, Col. 3 

Lenox String Quartette presents 
Fourth Program of series of concerts 
under auspices of Elizabeth Sprague 
Coolidge Foundation at Auditorium of 
Musie, Libraty of Congress. 

Page 2, Col. 1 

Dr. Helen T. Woolley describes 
rapid development of perceptions in 
children in fifth of series of articles 
on pre-school age children. 

Page 2, Col. 3 

Department of Labor to use motion 
pictures aboard incoming ships in the 
hope of impressing immigrant aliens 
with the importance of Americazation. 

Page 8, Col. 1 

Scientific library service of Smith- 
“Sonian Institution is recognized in call 
by representatives of eight nations. 

Page 5, Col. 7 

John J. Tigert voices an optimistic 
outlook for the future of colleges of 
liberal arts. 

Page 2, Col. 


Foodstuffs 


Synthetic milk factory established in 
Java. 
Page 2, Gal. 


See “Agriculture.” 


Foreign Affairs 


Department of State hears that Ger- 
many has raised the minimum require- 
ments for capital for German corpora- 
tions from 5,000 to 20,000 Reichsmarks, 
and the minimum holdings for one mem- 
ber from 50 to 500 Reichsmarks. 

Page 9, Col. 7 

Department of State receives Mexi- 
can statement defending the United 
States and the Monroe Doctrine against 
attacks in recent Mexican publication. 

Page 3, Col. 4 
Department of State asks Mexican 
Ambassador for evidence on killing of 
five men in Texas. 

Page 3, Col. 6 
Peruvian Ambassador and Secretary 
of State discuss Tacna-Arica situation 
at conference. - 

Page 8, Col. 6 
Department of State receives report 
on new Guatemala cabinet. 

Page 3, Col. 7 


Forestry 


Forest station observations show that 
much time elapses between a lightning 
storm and possible fires created by it. 

Page 4, Col. 7 


Switching Pevunete 


Filed by Philadelphia | 


Complaint to I. C. C. Also Says 


Rates on All Shipments of 
City Are Unfair. 


of Philadelphia 


all 


Establishment 
switching district, embracing 
dustries and all points where freight is 
received or delivered in Philadelphia, 
Camden, N. J., and vicinity, is sought 
from the Interstate Commerce Commis- 
sion by the Philadelphia Chamber of 
Commerce and the Commercial Traffic 
Managers of Philadelphia in a com- 
plaint made public November 6. 


in- 


4 


The Philadelphia organizations charge | 
that the present rates and charges of 


the Pennsylvania, Baltimore & Ohio, 
Reading and other roads for the move- 
ment of freight in Philadelphia from a 
point on the line of one carrier to 4 
peint on the line of another are ex- 
cessive and unduly discriminatory as 
compared with rates and charges for 
similar movements on like traffic in 


[Continued on Page 9, Column 3.] 


Mr. Lenroot Says Congress 
Can Legalize More Alcohol 


Senator Lenroot (Reps), of Wisconsin, 
who called at the White House on No- 
vember 6 to discuss what he said were 
“Wisconsin matters” with President 
Coolidge, expressed the opinion, upon 
leaving, that Congress legally could in- 
crease the alcoholic beverage content to 
2.75 per cent, but he said he doubted 
that Congress ever would accede to the 
views expressed in various State refer- 





endums just held on the question. 


not give up its control of the matter 
the States. , 


Senator Lenroot indorsed the Presi- 
dent’s proposal for a 10 to 12 per cent 
rebate on 1925 income taxes which were 


paid this year. 


Index-Summary of All News Contained in Today’s Issue 


Gov't Personnel 


Survey shows ¢hat less than one- 
sixth of women in government service 
receive more than $1,860 annually. 

Page 1, Col. 2 

Department of State announces. the 
return of two members of the diplo- 
matic service. 

Page 3, Col. 6 

Daily decisions by the General Ac- 
counting Office,- 

Page 14, Col. 2 

Orders issued to the personnel of 
the War Department. 

Page 14, Col. 5 

Orders issued to the personnel of the 
Navy Department. 

Page 14, Col. 5 

Orders issued to the personnel of 
the Marine Corps. 

Page 14, Col. 6 

Senator Hiram W. Johnson speaks 
of what he considers dangers of parti- 
zan exercise of executive power of dis- 
missal from office. 

Page 16, Col. 6 


Gov't Survey 


Dr. R. R. Sayers, Chief of the 
Health and Safety Branch and Chief 
Surgeon of the Bureau of Mines, De- 
partment of Commerce, describes the 
health activities over which he has 
supervision. 

Page 16, Col. 3 


Highways 
Bureau of Public Roads discusses 


superiority of concrete te wood for 
bridge flooring Page 4, Col. 4 


4| Home Economics 


Public Health Service reports six 
deaths from typhoid at Easton Rapids, 
Michigan, have been traced to squash 
served at church dinner. 

Page 2, Col. 6 

Department of Ag¥iculture suggests 
substitution of sweet potatoes for white 
potatoes in menus. 

Page 2, Col. 2 

Recipe for eggless cake is announced 
by Bureau of Home Economics. 

Page 2, Col. 1 


Immigration 


See “Court Decisions.” 


Inland Waterways 


Chesapeake and Delaware Canal to 
be closed for removal of lock structure 
preparatory to navigation at sea level. 

Page 5, Col. 6 


Insular Affairs 


Watch of Navy officer lost in Philip- 
pines 18 years ago recovered in Manila 
pawnshop. 

Page 5, Col. 6 


Judiciary 


See “Court “Decisions,” “Customs,” 
“Patents,” “Taxation.” 


Labor 


Dr. R. R.. Sayers, Chief of the 
Health and Safety Branch and Chief 


[CoNTINUED ON PAGE THREE.] 


The 
National legislative body, he said, will 


to 


A 
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Mr. Hoover Tells 
Of Campaign to 


Kliminate Waste 


Ten Aims, Each Cooperative, 
Declared to Be Sought 
by Department of 
Commerce. 


Better Conditions at 
Less Outlay Claimed 


Work of Different Bureaus in 
Aiding Industry to Solve 
Its Problems Told 
in Detail. 


The progress made by the Depart- 
ment of Commerce in its program for 
the elimination of waste in industry is 
reviewed by Secretary of Commerce 
Hoover in part of his annual report 
just made public. (The full text is 
printed below.) 

Mr. Hoover traces*developments in 
the Government’s campaign to stimu- 
late industries, trades and consumers to 
improve their methods. His review 
covers every phase of the waste elimina- 
tion campaign from its early avowed 
objects to its accomplishments in in- 
dustry, in natural resources and in re- 
search. He points out what“he de- 
scribes as the “major directions for 
national effort” outlined by the depart- 
ment. 

Ten Objects Stated. 

These are: 

1. Improved equipment and methods 
in railway transportation. 

2. Wider and better utilization of 
natural resources. 

3. Enlarged electrification. 

4. Reduction of disruptions 
booms and slumps in business. 

5. More constant employment in con- 
struction and other industry. 

‘6. Less manufacturing waste by bet- 
ter utilization of materials and stand? 
ardization of products. 

7. Research on labor-saving devices 
and processes. 

8. Cooperative marketing and better 
agricultural facilities. 

9. Commercial arbitration. 

10. Reduced strife betwen employer 
and employe. 

The full text of the review follows: 
The general movement throughout the 
country for elimination of waste in pro- 


4 


by 


[Continued on Page 16, Colunn 1.1° 
Guide Is Compiled 
On Market Research 


Agencies Aiding Department of 
Commerce Are Listed in 
Reference Book. 


In order to provide a ready reference 
to American business men on sources of 
domestic market information, the De- 
partment of Commerce has just issued a 
guide, “Market Research Agencies,” 
which is a compilation of the various 
organizations devoted to gathering such 
information and a description of the 
kind, of work they do. 

The compilation is the work of A. 
Heath Onthank, chief of the Domestic 
Commerce Division, assisted by I. K. 
Rolph, E. J. Lawrence and R. G. McCabe. 
Private as well as Governmental agen- 
cies are listed, the range of sources of 
marketing information extending through 
Federal and State government divisions, 
advertising agencies, chambers of com- 
merce, cooperative marketing associa- 
tions, foundations, individual business, —~ 
periodicals, trade associations and in- 
dividuals. 

The object of the compilation is te 
avoid duplication of effort as well as to 
provide a reference. The Department of 


[Continued on Page 16, Column 7.] 


Other Interests Intervene 
In N. Y. C. Extension Plan 


Orders were issued November 6 by 
the Interstate Commerce Commission 
permitting various organizations to in- 
tervene and be treated as parties to the 
proceedings before the commission on the 


Railroad for authority to acquire con-~ 
trol by lease of the Cleveland, Cincin-— 
nati, Chicago & St. Louis Railway, the 
Michigan Central Railroad and the Chi- 
cago, Kalamazoo & Saginaw Railway. 
These orders were issued on petition 
for leave to-intervene filed by the Oh 
Farm Bureau Service Company, the 0! 
Farm Bureau Federation, District 

6, United Mine Workers of America; t 
Black Diamond Coal. Company, the Jen- 
nings Coal Company, the Schuler Coal 
Company, the Federal Creek Coal Co 
pany, the Chamber of Commeree 
Athens, Ohio; the Protective nit 
of the Cleveland, Cincinnati, Chicago” 





application of the New York Central, | 


Education 


nox String Quartet 
Offers 4th Program 
, _ Of Concert Series 


Mozart’s Quartet in E Fiat 
Played by Frederick 
Jacobi Is Well 
Taken. 


The Lenox String Quartet of New York 
“presented the fourth program of the 
winter series undef the auspices of the 
“Elizabeth Sprague Coolidge Fundation, 
“at the Auditorium of the Music Divi- | 
‘sion, Library of Congress, on the after- 
noon of November 6. 

The program consisted of two classics, 
the Mozart Quartet in E Flat (K 428) 
and the Beethoven Trio in C Minor (opus 
Number 9, Number 3), 
modern bit, by Frederick Jacobi. The 
-Mozart Quartet was played in excellent 
form. This is one of the 25 quartets 


we 
ane 


that Mozart found the time to write, | 


all of them scored for two violins, vale | 
and a violoncello. 

The Beethoven Trio omitted one violin, 
and was likewise beautifully played. The 
Jacobi bit, a Quartet, scored for two 
violins, viola and ’cello, has the following 
“program”: (1) furiously fast and 
agitated, (2) slow but not too slow, (3) 

+a very fast rhythm. 


Studied In Germany. 


Mr. Jacobi was born in San Francisco | 
1891, and was educated at the | 


May 4, 
Ethical Culture School in New York and 
in Germany. He started his musical ca- 
reer under Rafael Joseffy, Rubin Gold- | 
mark, Paolo Gallico, and finished it under 
his friend Ernest Bloch. In 


Jacobi studied with Paul Juon at the 


Hochschule of Music, and on his return | 


to America in 1912 he became assistant 
director to Hertz and to Artur Bodansky 
at the Metropolitan Grand Opera, New 
York. 
and on his return to New York resumed 
his profession of composing. He has to 
his credit a number of orchestral com- 
positions of considerable magnitude, 
string quartets, and separate composi- 
tions for the violin, piano, and mixed 
choruses. 

Mr. Jacobi was. one of the founders 


of 'the American Music Guild. His quar- | 
tet was the one modern touch on Satur- | 


day’s program and received a respectful 
hearing. He has served on more than 
one occasion as a member of the jury 
that awarded the Elizabeth Sprague 


Coolidge prizes for the best compositions | 


produced. 


Mozart Quartet Popular. 
The high spot of Friday evening’s pro- 
gram was the Brahms’ Piano Quartet in 
A, with Mrs. Coolidge as soloist, though 


the Haydn Quartet in F was one of the } 


finest pieces of ensemble playing ever 
heard in Washington, and queer “Land- 
scape” Sketches of Ernest Bloch, with 
their odd admixture of Stravinsky, Mous- 
sorgsky and Debussy were well received, 
yet the ovation that Mrs. Coolidge re- 
ceived when she appeared on the stage 
was so spontaneous and unexpected that 
this great lady of music 
“fussed” for a few moments. 
The two final movements of 
Brahms’ quartet, the Scherzo, and the 


Finale (allegro) were played with the | 
| other 
It was in these two | 


verve, the finish and the precision of a 
very great artist. 
movements especially that the piano 
score was especially brilliant, where Mrs. 
Coolidge, ably supported by 
viola and ’cello of the Lenox Quartet, 


brought a most interesting, varied eve- | 
After the con- | 


ning to a brilliant close. 
cert the critics and laymen alike re- 
mained to thank Mrs. Coolidge, not only 
for the excellence of the program, but 
likewise for a striking, timely demon- 
stration of her part of her conception of 
the mission of the “Chair of Music” at 
the Library 
endowed. 


Recipe for Egeless 


Cake Is Announced | 


Bureau of Home Economics 


Aids in Season of Economy 
in Use of Eggs. 


The Bureau of Home Beononties has 
just made public a newly prepared recipe 


for eggless cake, particularly appropri- | 


ate for the fall and winter season when 
it is desirable to economize on the use of 
eggs. 
butterless and milkless, too, and yet it 
is said to contain plenty of nutritious 
material. The recipe follows: 

Put two cups of brown sugar and two 
cups of water in a saucepan with four 
tablespoons of vegetable fat or oil or beef 


tablespoon of cinnamon, one-quarter tea- 
spoon of cloves, and one teaspoon of salt. 
Boil about five minutes and set away to 
cool. Grease a tube pan in readiness for 
baking, and line the bottom with paper, 
also greased. 

When the cooked mixture is cold, add 
one teaspoon of baking soda dissolved in 
hot water, three cups of flour, sifted 
with two teaspoons of baking powder, 


one cup of nut meats, over which some | 


of the flour has been sprinkled. These 
may be English walnuts, pecans, or pea- 
nuts. Cut the meats up in small pieces, 
but do not put them through the food 
grinder. 
gether in the saucepan in which the first 
part was cooked. Bake the cake in a 
~’ very moderate oven for an hour and a 
- half, or until a clean toothpick comes out 
dry. Cool in the pan. Boiled white 
frosting may be used if it is desired to 
frost this cake, or the uncooked kind 

e from confectioner’s sugar may be 


nuts are not essential, 


. gre an excellent addition. 


but they 
If they are 


and a strictly | 


Berlin, | 


In 1917 he resigned to go to war | 


| marketing conditions, 


' the low price level vegetables while white 
| potatoes are scarce and therefore some- 
| what high in price. 


was plainly | 


the | 


the violin, | : . . . 
sara | candied with various sirups and flavor- 


| crisp and brown in deep fat; 


of Congress, that she has | ssuted, or they 


| ings, 2 


The cake is not only eggless, but | 


| milk. 


| beaten whites. 


| sweet potatoes, or about a 


Stir all these ingredients to- | 


| omitted, use 


Establishment in Java 
Makes Synthetic Milk 


A report on the establishment of a 
factory in Java by a Danish firm for 
the manufacture of synthetic milk and a 
description of the process has been re- 
ceived by the Department of Commerce 
from Don C. Bliss, Assistant Trade Com- 
missioner at Batavia. The department 
has prepared a statement based on Mr. 
Bliss’s report, the full text of which 
follows: 


The subject of synthetic or artificial 


‘milk, says a recent issue of a Semarang, 
Java, journal, has given rise to much 
discussion locally regarding the possibili- 
ties of such a precedure and to the ex- 
pression of considerable doubt as to 
whether thé final product will prove to 
be as good and nourishing as natural 
cow milk. 

The process, the “Danolad” patent, was 
explained briefly as follows: The three 
constituents of milk, viz, fat (butter), 
milk powder, and water, are again mixed 
in the same proportions as those of the 
liquid ‘expressed from the udder of the 
cow. 

Assistant Trade Commissioner Bliss’s 
report further states that the factory 
| oquiceenst is rather simple, and consists 


| of a big cooler, a sterilizer, and the 


actual mixer, combined with a filling in- 
stallation. 


Use of Sweet Potato 
In Home Encouraged 
For Vitamin Value 


THE UNITED STATES DAILY: 


Universities 


And Colleges ~ 


Rapid Development 
Of Perceptions in 


MONDAY, NOVEMBER 8, 1926. ™“ 


Public Health 


Dr. Tigert Says Enrollment in Colleges 


Of Liberal Arts Has Shown Big Increase 


Children Described Commissioner of Education Finds No Cause for Wrong as 
to F uture of General Curricula. 


Sensory and Mental Growth 
in Preschool Period Are 
Subject of 
Study. 


(The followtng article is one of 
the series based on a recent study 
of child mentality and management, 
conducted under the joint’ auspices 
of the Children’s Bureau of the De- 
partment of Labor and the Federal 
Board for Vocational Education. 
The results of the study were out- 
lined by Dr. Helen Thompson Wool- 
ley, formerly director of the voca- 
tional bureau of the Cincinnati Pub- 
lic Schools and now director of Child 
Study at Teachers’ College, Columbia 
University, New York city. The 
present article discusses the sensory 
and mental development and inter- 
est in pre-school age children.) 
According to Dr. Woolley, perceptions 


| develop rapidly in children from one to 


three years of age, and new properties 


| of objects are discovered through in- 


cessant handling, testing, feeling, and 
looking at everything within range. It 
was noted, in making the study, that 
during these two years the child be- 
comes interested in comparison of ob- 
jects and, for example, deliberately 
compares his own hand with that of his 


} mother, or his doll. 


| Bureau of Home Economics 
Suggests Substitution for 
White in Menu 
Planning. 


The Bureau of Home Economics of the 
Department of Agriculture has just is- 
sued the suggestion that under present 
the substitution 
of sweet potatoes for white potatoes 
occasionally in menu planning may be 
an economical practice. Some _ tested 
recipes for sweet potato dishes are rec- 
commended in this connection. The state- 
ment made by the Bureau of Home Eco- 
nomics follows: 

The monthly market situation report 
of the Bureau of Agricultural Economics 
shows that sweet potatoes are among | 


Sweet potatoes may be 
They have much the same food 
values as white potatoes but contain a 
somewhat larger percentage of sugar 
and have a higher caloric value. They 
are also rated higher than white potatoes 
as a source of vitamin A. 

The general methods of cooking sweet | 
potatoes, baking, boiling and frying, may 
be varied almost endlessly by combina- | 
tions with different seasoning or with ; 
foods. In the North sweet pota- | 
toes are for the most part cooked rather 
simply, while in the South where the 
supply is more abundant they often are 


ings and used’in making bread, 
pie and pudding. 

The different ways of frying are just 
as successful with sweet as with Irish 
potatoes. Cut into strips, lattices, or | 
chips, the raw potatoes may be fried 
letf-over | 
boiled or baked ones may be sliced and 
may be mashed, formed 


cake, 


croquettes, and fried. 

Following are four recipes which have 
been tested by the Bureau of Home 
Economics: 

Hame smothered in sweet potatoes: 
One slice of smoked ham cut into sizes 
for serving, 3 
tatoes, 1 tablespoon butter or ham fry- 
tablesspoons sugar, 1 cup hot 
water. 


Broil the pieces of ham lightly on both | 
| Sides and arrange them to cover the bot- | 


tom of the baking dish. Spread the 
sliced sweet potatoes over them, sprinkle 
with sugar. Add the hot water and 
extra fat. Cover the dish and bake 
slowly until the ham is tender, basting | 


| the potatoes occasionally with the gravy. 


Brown the top well. 

Sweet potato pie: One and one-half 
cups boiled riced sweet potatoes, 2 ta- 
blespoons butter, %4 cup sugar, 1% cups 
milk, % teaspoon ginger, teaspoon | 


1% 


| salt, 2 eggs. 


Mix the above ingredients in the order 


| given and bake in one crust. 
drippings, one box of seeded raisins, one 


Sweet Potato Puff with Marchuallows: 
To 2 cups of hot riced sweet potatoes 
add 3 tablespoons of butter, 12 teaspoon 
of salt, pepper to taste and % cup of hot 
Beat the mixture well. 


tato mixture, cut and fold in the stiffly- 


top and brown in a slow oven. 
Sweet Potatoes with Apples: Three 
ples, 42 cup sugar, 3 tablespoons butter, 
cold water. 
skins. Cook them for 15 minutes in boil- 
ing, salted water. Cut the pototoes and 
apples in slices, place them in alternate 
layers in a buttered baking dish, and 
sprinkle sugar over each layer. Add a 
little water, and bake until the apples 


| and potatoes are soft. 


| excitedly. 


| Hair, eyes, etc., 


| learns. 


substituted | 
| for white potatoes in the make-up of tlie | 
| menu. 


| derstood. 


son’s 
s | half years. 
into cakes or balls, or mixed with egg | 
| for 


| tempt to read. 


| one winter. 
Then beat |! 
2 eggs separately, add yolks to the po- | 


pound; 4 ap- | 


é |a part of general interest 
Wash and cook the sweet potatoes in | 


| mother 


When the child is 14 months old he 
should recognize photographs of mem- 
bers of his family and at 17 months one 
child, after speing a picture of a baby 
in bed, ran to his own bed, ‘“‘jabbering” 
At 18 months most children 
ean find a picture in a book on hearing 
its name or rhyme which refers to it. 
may be pointed out in 
pictures at the age of 19 months. In 
the year between two and three the 
child takes great delight in looking at 
pictures and hearing simple stories about 
them. 

With reference to the acquisition of 


the ability of speech, Dr. Woolley Says, | 


“The time at which the child speaks is 
preceded by a period of several months 
(varyihg widely) in which many words 
are understood, but few, if any, are 
spoken. The order in which words are 
acquired depends on the child’s interests 
and activities. 
which are cues to action. The wider the 
range of activities furnished the more he 
He first learns the 
persons, then objects, then action words 
and finally qualifying words (big, hot, 
etc.). Color words are learned late, be- 


to action.” ; 
Rapidity of acquisition, according. to 


| Dr. Woolley, depends on three primary | 
namely, (1) native ability and | 
| absence of special defect, (2) variety of 
experience, and (3) amount the child is | 


factors, 


Bright children, she pointed 
out, learn faster than dull ones. Speech 
may be retarded by deafness or mal- 
formed vocal organs. Illustrating the 


talked to. 


| importance of the amount of conversa- 
tion heard by the child, Dr. Woolley re- | 


ferred to the fact that children in insti- 


| tutions learn slowly. nel 
With reference to the age of acquisi- | 


tion of speech, it was stated that single 
words often carry the meaning of a sen- 


| tence at 14 to 18 months and that at the | 
| age of 18 months most of the common 
| words of everyday living should be un- 
Phrases and simple sentences | 
| understand is observed at Bucknell Uni- 


are used at two yeags and in the year 
following, sentences in complete form 
are used and rhymes and stories may be 
memorized. 


poems at the age of two ahd one 


The second three years of the pre- 
school period, according to Dr. 
are years marked by the acquisition of 
general concepts of the external world. 


| At four years of age—and not before— 
| the child can fit a round block into a 
| round hole and a square block into a | 
cups raw sliced sweet po- | 


square hole without trial. At this age 
he also can count up to 10 and sometimes 
to 20 and even 100. 
past and future and of morning and 


afternoon should be aequired at four to | 
| 20, Edward A. Whitney, assistant dean 
| in charge of the fggshman class, will pre- 


six years. However,:the child has very 
vague concepts as to weeks, months and 
years. 

“At five to six years,” said Dr. 
Woolley, “many children get the idea of 
printed words as being symbols of ob- 
jects and ideas, and even make an at- 
Very superior children 
frequently read at five years, and should 


be allowed to learn if they wish. At five | 
| to six, if not before, a child likes to be 


read to. He wants the same story read 


| over and over until it is memorized and 


he objects to a variation of a word— 


| probably because he understands only 
part of the content at first. 
| four 


A girl of 
and one-half years wanted ‘Alice 
in Wonderland’ read to her 20 times in 
She knew pages of it by 
heart.” 
Logical thinking, 


according to ,Dr. 


| Woolley, takes place within the child’s 
Place the mixture in a | 


| buttered baking dish and place a layer 
| of marshmallows close together over the 


range of concepts at the age of four. 
An interest in philosophy and religion 
is said to develop at four to six and 
at this age the child is intensely in- 
terested in origins and ultimate concepts 
of God, the universe, etc. 
sex is usually expressed in this age as 
in origins, 
as illustrated by the child’s asking the 
where babies .come from, etc. 
The ability to distinguish between 
dreams. and realities is believed to de- 
velop at the age of four and in the year 
from five to six the child can distin- 
guish between an imagined event and 
a real past event. It is pointed out that 





four more tablespoons of 
fat in the cake mixture. Chopped, pitted 
dates or prunes may be used instead of 
part or all of the raisins. 


many so-called children’s lies of this 
period are due to imperfect discrimina- 
tions. 
Memory, as distinct from imagination, 
develops at five to six years. 
a ‘ 
¢ 





idly words 
He learns rapidly wo | Sains 





names of | 


; | be 
cause for most children they are not cues . 


| meeting with apparent success, 


One child observed, a¢cord- | 
ing to the report, knew five of Steven- | 
| Officially holding programs of this type. 


Woolley, | 


| students, and Mr. 
Correct concepts of | 
| them of the change from school to col- 


Interest in | 





Dr. John J. Tigert, United States 
Commissioner of Education, in a re- 
cent address at Bucknell University, 
before a conference of educators, 
expressed his optimism for the fu- 
ture of colleges of liberal arts and 
discussed present trends in higher 
education work, 

The first part of his address was 
printed in the issue of November 6. 


The address continues as follows: 


There is another group of pre-pro- 


| fessional curricula which usually com- 
| prise the first two 


years of a four- 
year curriculum, as for example, educa- 
tion, commerce and business, and en- 
gineering. In all these instances there 
is general agreement that the first two 
years should be general in nature and 
the latter two years technical and pro- 


| fessional. 


In many instances the students are 
regarded as liberal arts students during 
their first two years and as technical or 
professional students during the second 
two years. This is true occasionally 
even in the case of engineering students. 
For example, I understand that at the 
University of Pittsburgh students are 
not registered in the engineering school 
until the third year at the university. 

The arguments in favor of the two- 
year unit are in part the arguments for 
junior colleges. Several of them are 
briefly: 

(1) The unity of the first two years 
of college and secondary education. 
Both are general in nature and need 
better coordination. Specialization in 
liberal arts or entrance on a technical 
or professional curriculum follows: 


Different Methods Needed. 

(2) Difference in the type of instruc- 
tion which is suited to freshmen and 
sophomores as against juniors and 
seniors. 

(3) Difference in disciplinery regula- 
tions. 

There is some indication of a break-up 
of the liberal arts course at the end of 
the first instead of the second year. The 
freshman year, as a separate organiza- 
tion, was initiated at Yale University in 
1920-21 under Dean Angier. I under- 
stand it is regarded as successful. The 
organization has been modified somewhat 
since that time by the introduction of a 
entitled “Introduction to the 
Social Sciences” which is doubtless in 
the nature of an “Orientation Course.” 

Dean Angier has given a complete ac- 
count of the Yale organization and I will 
not go into it here. However, it might 
noted that orientation courses for 
freshmen are becoming popular and are 
though 
obviously beset with many difficulties. 

Entrance Conditions. 


It might be worth while to comment 
briefly on the passing of the practice of 
students entering college with conditions. 
The regulation of the Southern Associa- 


| tion of Colleges and Secondary Schools 


on this point reads: “Fhe requirement for 
admission shall be the satisfactory com- 
pletion of a four-year course of not less 
than 15 units in an approved secondary 
school,” etc. The North Central Associ- 
ation has a similar rule. The operation 
of this rule has practically eliminated 
students who enter accredited colleges 
with conditions and deficiencies. 

Akin to the organization of the first 
collegiate year in a single unit and orien- 
tation courses, Freshman Week, which I 


versity, might be cited in passing. Fresh- 
man Week is rapidly coming into favor. 
In 1924, 41 universities, colleges and 
normal schools reported that they were 


The most elaborate arrangement re- 
ported were those at the University of 
Maine, the University of Rochester and 
Atlanta University. A conception of 


| Freshman Week can be readily formed 


from the statement issued at Harvard 
University: 

“On Friday, September 19, President 
Lowell will speak informally to the new 
Lewis Perry, principal 
of Phillips Exeter Academy, will tell 


lege. On Saturday evéning, September 


side at an informal meeting of the class, 
when Dean Greenough, of the college, 
and head proctor of Gore Hall, and R. K. 
Kane, former captain of the Harvard 
football team, will speak. 

College Life Explained. 

“On Saturday morning, September 20, 
the new students will meet to hear short 
talks by several members of the faculty 
closely in touch with student problems. 
Prof. Roger B. Merriman, professor of 


| history, will tell ‘How to find your way 


around in a big lecture course.’ ‘How 
to use the college library’ will be ex- 
plained by Dr. K. B. Murdock, secretary 


| of the council of the college library. Dr. 


James B. Conant, assistant professor of 


| chemistry, will talk on ‘Why, and how, we 


study science in college.’ 

“On Sunday morning, September 21, a 
special service for new students will be 
held in Appleton Chapel with music by 
the university choir. The Reverend Karl 
Reiland, D. D., rector of St. George’s 
Church, New York, will preach. 

“At 4 o’clock that afternoon Dean and 
Mrs. C. N. Greenough will receive the 
fresmen class in the living room of the 
Harvard Union. The proctors of the 
freshman dormitories and others who are 
to be closely associated with the fresh- 
men throughout the year will also be 
present.” 

The description of the work at the 
University of Maine follows: 

“Last year witnessed the first attempt 
to hold a preliminary week for fresh- 
men at Maine, and the work was organ- 
ized with two main objects in view. First, 
by means of tests and observations, to 


4 gain a better idea of the intellectual ca- 


pacity and preparation of the individuals 
in the entering class, most of whom en- 
tered solely on the basis of their high- 
school records. Second, to give the fresh- 
men a systematic introduction to the 
campus and to proper methods of work— 
something they fail to get when they 
register on the same day as the higher 
classes. 


Freshman Start Work Early. 


“All fresmen were required to register 
one week in advance of the other 
students, and were put through a week’s 
schedule of tests, lectures, advice and 
information before college opened. For 
this week they were temporarily as- 
signed to groups of about 20 students, 
and.each group had a faculty leader to 
advise, guide, instruct, observe, and get 
acquainted with the students in his 
group. 

“Twelve hours were devoted to tests— 
physical examinations, psychological 
tests (Morgan group test), a general in- 
formation test and tests to determine 
ability in English, mathematics and other 
subjects. 

“A ‘similar amount of time was de- 
voted to general and group lectures on 
college training and methods of study, 
taking notes, examinations, outside read- 
ing and use of books and libraries. 

“Other general lectures gave specific 
information about this university and its 
organization, college customs, the work 
of the Maine Christian Association, mili- 
tary and physical training, and 
Alumni Association. 


| 
“Chapel exercises were held each day, | 


and an hour @as given up each after- 
noon for organized recreation. The eve- 
nings were provided for by parties and 
get-togethers, moving pictures and on 
one night a dance.” 

There is as you know considerable ap* 
prehension at times concerning the fu- 
ture of the liberal arts college as such. 
I have often wondered how the growth 
of liberal arts colleges compared with 
the growth of students registered in 
technical and professional curricula. 

Data compiled in the Bureau of Edu- 
cation indicate that the enrollment in 
465 liberal arts colleges increased from 
160,640 in 1915-16 to 251,264 in 1923-24 
or 56.4 per cent. 

In some instances students who are 
enrolled in colleges of liberal arts are 
or professional curriculum, as, for ex- 
doubtless actually following a technical 
ample, teacher training, commerce and 
business or home economies. There is 
attendency to retain curricula of this 
character within the college of liberal | 
arts even after the enrollment in them 
has reached considerable size. 

However, even when due allowance is 
made for error in this direction, the 
comparison with the enrollment in tech- 
nical or professional curricula is un- 
doubtedly favorable to the liberal arts 
colleges. 

For example, the numbers of students 
from 1915-16 to 1923-24 in certain of 
the professional curricula have increased 
as follows: Medicine, 26.5 per cent; 
dentistry, 16.2 per cent; pharmacy, 60.5 
per cent; engineering, 68.3 per cent. 

Liberal Courses Favored. 

I mention these comparisons of the 
growth of liberal arts colleges with 
students enrolled in other curricula 
merely to bring out the fact that so far 
as numbers are concerned there is no 


need for apprehension as to the future | 


of the liberal arts college. There is 
still the same persistent desire among 
students as formerly for a liberal educa- 
tion. 

It may be that information of this kind 
will be heartening to some people who 
have become apprehensive for the future 
of the liberal arts college. 


four-year college. 


It is probable, however, that certain | 


tendencies today in college education and 
the effect of the standardization move- 
ment may result in eliminating some poor 
colleges. The work of the four-year col- 
lege in urban universities will doubtless 
be affected. considerably. 


Operation of Second 


Injury Law Reviewed | 


Federal Board for Vocational 
Education Compiles Data on 
Operation in Six States. 


The Civilian Rehabilitation 
Federal Board for Vocational Education, 
just compiled information from _ six 
States, setting forth the operation of sec- 
ond injury compensation laws in those 
States. 

John Aubel Kratz, chief of the division, 
in explaining the study, said orally, “For 
sometime the Rehabilitation Division has 
been engaged in securing data throwing 
light upon thé reasons why certain em- 
ployers in either large or small industries 
have prejudices against the employment 
of disabled persons. The study, which is 
still in’progress, has been carried on for 
the purpose of providing material for re- 
habilitation officials and workers which 


may aid them in breaking down the pre/j- | 


udices of the employer who hesitates or 
refuses to employ the physically dis- 
abled person. 

“In connection with this study there 
was conducted an investigation in six se- 
lected States of a number of cases of so- 
called second injury compensation which 
occurred during the past year.” 

The written report of information 
thus far compiled with reference to 
the operation of second injury com- 
pensation laws in New York, Ohio, 
Wisconsin, Oregon, Massachusetts 
and Minnesota will be published in 


the ieana at Nowember 9, 


the | 





In my opinion | 
there is every reason to believe that there | 
will be continued demand for the good | 





Division, | 
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Child 
Welfare 


Government Experiments 
| 
| 


As to Dry Land Gardening 


The Department of Agriculture has 
just announced that experiments are be- 
ing carried on by the Department for the 
purpose of determining the most success- 
ful methods of gardening under dry-land 
conditions. These experiment’ have dis- 
closed, the Department stated, that vari- 
eties making most of their growth dur- 
ing June and July succeed best. 

On the basis of the experiments the 
Department recommends the use of early 
maturing varieties of vegetables; wide 
spacing, thorough and clean cultivation, 
in order to conserve all available mois- 
ture; and the adoption of a system of 
crop rotation. 

A copy of Bulletin No. 1427-D, which 
gives a more detailed account of the ex- 
periments, may be obtained free, as long 
as the supply lasts, upon application to 
the Department of Agriculture, Wash- 
ington, D. C. 


Six Typhoid Deaths 
In Michigan Due to 
Squash Served Party 


Report Made to _ Public 
Health Service Blames Veg- 
etable Eaten at Church 
Dinner. 


A report on the epidemic of typhoid 
fever, which caused six deaths in Easton 
Rapids, Mich., the latter part of 1925, 
all attributed to a typhoid bacilli carrier, 
has just come to the attention of officials 
of the United States Public Health Serv- 
ice, it was announced on November 6. 

The report, presented by Dr. George H. 
Ramsey and Dr. C. H. Benning in the 
current issue of the American Journal 
of Public Health, sets forth that the epi- 
demic followed a church dinner at 
Easton Rapids on November 18, 1925. Of 
250 dinner guests, 35 were atacked with 
typical and severe typhoid fever, with 
six resultant deaths. After a thorough 
investigation, says the report, the out- 
break was attributed to the eating of 
squash prepared by a typhoid carrier, 


| which was found positive for typhoid 


bacilli. 

The history of this carrier revealed 
that she had suffered an attack of ty- 
phoid fever in 1900, when she was 48 
years old. Four of the five other mem- 
bers of the family had the disease at the 
same time, while the fifth member had 
had typhoid about nine years before the 
family outbreak. A son’s wife who came 
to live with her mother-in-law a few 
years later developed typhoid fever, this 
being the only case found associated with 
the carrier. 

That there were not more known cases 


{ attributed to this source is held due to 


had had typhoid and that the carrier 
had lived in isolated residence on a farm. 
The church dinner was the first of such 
occasions to which she had contributed 
since she had left the farm and moved 
to Easton Rapids. 

“The epidemiological and laboratory 
evidence,” the report stated, “seems to 
warrant the conclusion that the source of 
outbreak which occurred among persons 
partaking of the church dinner was the 
squash which was prepared by the ty- 
phoid carrier. The investigating physi- 
cians also reported that a mean incuba- 


the fact that all members of the family 
tion on period for the epidemic was 18 days. ¢ 1 for the epidemic was 13 days. 


FE ood 


| Japanese Steamer 
Brinig Two Cases 
Of Bubonic Plague 


Two persons with bubonic plague were 
found on the Japanese steamer “Manila 
Maru,” which arrived at New Orleans 
on October 24, according to an announce- 
ment just made by the United States 
Public Health Service. 

Both cases, it was stated, were re- 
moved to the United States Marine Hos- 
pital in New Orleans, where one subse- 
quently died. 

These were the first bubonic plague 
cases in human beings to be reported in 
the United States for several years, 
Public Health Service officials declared. 
“Only a few years ago,’ it was added, 
“the introduction of such a dangerous 


disease would have caused consternation 
and untold loss to commerce.” 


Ship Being Deratted. 

The “Manila Maru,” reports from New 
Orleans to the Public Health Service 
state, now is in process of complete “de- 
ratisation,” or the ridding of rats, which 
are known purveyors of plague infec- 
tion. This process requires several 
fumigations during the discharge of 
cargo to prevent live rats from being 
in cargo. Thus far, six rats on the ves- 
sel have been found plague infected. 


The full text of the Public Health ¥ 
Service’s statement follows: 


The Japanese steamer “Manila Maru,” 
from Pacific ports and Buenos Aires, 
Rio de Janeiro, and Santos, arrived at 
New Orleans on October 24 with two 
human cases of bubonic plague. The 
cases were removed to the U. S. Marine 
Hospital, where one case -subsequently 
died. Diagnosis in both cases clinically 
and bacteriologically confirmed. The 
steamer is now in process of complete 
deratisation which requires several fumi- 
gations during the discharge of cargo to 
prevent live rats from being in cargo. 

Further Precautions Planned. 

Fumigations to date have yielded 130 
rats, of which six of the species “Alex- 
andrinus” have been found to be infected. 
After complete discharge the vessel will 
be given thorough fumigation through- 
out and will be surveyed by a ship’s rat- 
proofing expert sent especially from New 
York for this purpose in order to locats 
the breeding places of rats on the ship 
and to permanently eliminate all these 
in so far as possible. The vessel is 
bound for Galveston, Cristobal and San 
Pedro. 

The above item illustrates two ideas, 
namely: The plan of notifying all health 
officers of the presence of dangerous 
communicable diseases, and the changed 
attitude of the public toward health mat- 
ters. Only a few years ago the intro- 
duction of such a dangerous disease ‘as 
bubonic plague would have caused con- 
sternation and untold loss to commerce. 

Fears Declared Vanished. 

A few decades ago if yellow fever ap- 
peared in a Southern city shotgun quar- 
antines were established in many locali- 
ties to prevent the travel of persons and 
commodities from the affected area. This{ 
procedure was somewhat justified from 
the fact that the method of spread of 
quarantinable diseases was not known. At 
the present time, when modern science 
had developed control measures of these 
diseases, based on accurate and scientific 
information, no apprehension is felt by 

any one, because the public has confidence 
in the ability of health officers to prevent 
the spread of such diseases. 

The United States Public Health Serv- 
ice quanatine officials at New Orleans, 
backed up by the Washington Bureau, are 
aking all necessary precautions to handle 
the situation. 

This incident well illustrates the neces- 
sity for the constant vigil of our Federal 
Government in protecting the health of 
the country. 
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ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WiTHOUT COMMENT BY THE UNITED States DAILY. 


Foreign Affairs - 


Immigrating Aliens 
To See Free Films 


Of Life in America 


Secretary Davis to Be Present 
at First Showing to Group 
Arriving on Ship 
“Leviathan.” 


An innovation in Americanization 


methods among newly-arrived immigrant 
aliens will be launched November 8, when 
the S. S. “Leviathan,” while proceeding 
up New York harbor, will entertain steer- ' 
age passengers with motion pictures de- 
picting life and customs in the new home 
of their adoption, the Department of La- | 
bor has just announced. 

Secretary of Labor Davis went to New ! 
York to be in the party of officials of the 
immigration service and the motion pic- 
ture industry, invited by Will Hays, pres- 
ident of the Motion Picture Producers and 
Distributors of America, to witness the | 
first performance. : | 

In the future, the statement from the 


Department of Labor stated, immigrant- | 
carrying steamships will show such films | 
to the steerage passengers while crossing ! 
the Atlantic. The United States lines, it | 
was said, will start the custom, and | 
other companies are expected to follow | 
suit shortly. The full text of fhe an- | 
nouncement of the new method follows: 

The Secretary of Labor, James J. | 
Davis, left Washington November 7 for | 
New York City, where, with Mr. Will | 
Hays, president of the Motion Picture 
Producers and Distributors of America, | 
and others, a motion picture American- 
ization program will be begun for the 
benefit of passengers in the steerage of 
incoming vessels. 


Hope To Expand Practice. 


The first pictures will be shown to 
the immigrants on board the ‘“Levia- | 
than” Monday morning as that mighty 
ship sails up New York Harbor. This 
begins a service which the United States 
Lines now, and other lines presently, are 
inaugurating for the showing of educa- 
tional and patriotic films to foreign-born 
who are coming to America to make 
their future homes. 

The service will be started on the 
“Leviathan” with ceremonies commen- 
surate with the importance immigration 
leaders and others attach to the occa- 
sion. All films will be furnished gratis 
by the motion picture industry. 

Immediately after the giant vessel 
docks, the motion picture industry will 
=] a dinner at the Waldorf-Astoria | 

otel to Secretary Davis and Dr. John 
H. Finley, chairman of the Council on 
Adult Education for the Foreign-Born, 
at which representatives of more than 
100 organizations interested directly in | 
the education and citizenship of foreign- 
born residents will be present. 

The party which will inaugurate the 
film service will meet the Leviathan at 
quarantine, using for the purpose the 
mayor’s boat Macom, and will consist in 
part, in addition to Honorable James J. 
Davis and Mr. Will Hays, of Gen. A. C. 
Dalton, president of the Emergency Fleet 
Corporation; David A. Burke, acting 
general manager of the United States 
Lines; and Benjamin A. Day, Commis- 
sioner of Immigration. 

The program for this occasion will 
consist of a one-reel Americanization pic- 
ture made for the State of Connecticut, 
entitled, “Immigration” and _ selected 
parts of “Abraham Lincoln,” a First Na- 
tional Pictures production. 


Regular Programs Planned. 


In the future not only the “Leviathan” 
will have this special film service, but 
the “President Harding,’ the “George 
Washington,” and the “President Roose- 
velt” will also have it regularly. Con-, | 
tacts with the International Mercantile 
Marine, the Cunard Line, and the North 
Atlantic Stteamship conference indicate | 
that the service will be extended shortly 
to their ships as well. 

Among the companies which are to 
supply the pictures gratis for the Amer- 
icanization service are: Famous Players 
Lasky Corporation; Educational Film 
Exchanges; Universal Pictures Corpora- | 
tion; Warner Brothers; Producers’ Dis- 
tributing Corporation; R. C. Pictures 
Corporation (F. B. O.); Metro-Goldwyn- 
Mayer Distributing Corporation; First | 
National Pictures, Inc.; Fox Film Cor- | 
poration. 

Among the pictures which will be 
available are: ‘As No Man Has Loved”; 
“Barbara Frietchie’; “The Covered | 
Wagon”; “Heritage of the Desert”; “The 
Iron Horse”; “Janice Meredith”; “North 
of 36” “The Pony Express”; “The Scar- 
let West”; “Sundown”; “Sun-up”; “The 
Thundering Herd”;. ‘“Warrens of Vir- 
gini2”’; and “The White Desert.” 

fn announcing plans for the new ship 
film service, Secretary Davis declared: 
“Tt is a fine thing to be able to present 
in motion pictures the heart of America 


to those who intend to make this their 
home.” 





Ambassador of Brazil 
Establishes Embassy 


Secretary of State Kellogg has received 
the following letter from S. Gurgel do 
Amaral, Ambassador of Brazil, informing 
him of the establishment of the Brazilian 
Embassy at 1704 Eighteenth Street: 

Excellency: The undersigned, Ambas- 
sador Extraordinary and Plenipotentiary 
of the United States of Brazil, has the 
honor to inform Your Excellency that his 
residence, as well as the chancery of his 
Embassy, are now established at 1704 
Eighteenth Street, N. W. 

The undersigned avails himself of the 
present opportunity to renew to Your 
Excellency, Mr. Secretary of State, the 
assurance of his highest consideration. 

(Signed) S. GURGEL DO AMARAL. 
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Monroe 


Doctrine 


of Today's Issue 


[CONTINUED From Pace ONE.] 


Surgeon of the Bureau of Mines, De- 
partment of Commerce, describes the 
health activities over which he has 
supervision. 


Page 16, Col. 3 | 


Operation of second injury com- 
pensation laws in six States reviewed 
by Federal Board for Vocational Ed- 
ucation. 

Page 2, Col. 5 

Department of Labor report 56 
strikes before it for settlement. 

Page 3, Col. 7 


Manufacturers 
Secretary Hoover reviews progress 
made by Department of Commerce in 
campaign for elimination of waste in 
industry. 
Page 1, Col. 7 
Department of Commerce reports 
on manufacturing industries working 
to prevent fire and wood decay. 
Page 8, Col. 1 
See “Trade Practices.” 


Motion Pictures 


See “Education.” 


National Defense 


Japan, to confer decorations upon six 


flyers of American Army who circled | 


world. 


Page 5, Col. 2| 


War Department authorizes changes 


in bulkhead at Fort Hamilton to make | 


room for proposed roadway. 
; Page 5, Col. 2 
See “Government Personnel.” 


Naturalization 


Department of Labor to use motion 
pictures aboard incoming ships in the 


! charges and rates charged on all ship- 
ments to and from city. 
Page 1, Col. 6 
Various organizations admitted as 
| parties to proceedings on application of 
|New York Central Railroad to lease 
Cleveland, Cincinnati, Chicago & St. 
Louis, Michigan Central, and Cleveland 
& Kalamazoo Railroads. 
| Page 1, Col. 7 
Building supply dealers of four 
| States seeks rate on magnesite stucco 
{from shipping points. 
| Page 9, Col. 3 
| Page 9, Col. 3 
Tentative valuation of $45,475,000 is 
| placed on property of Nickel Plate Rail- 
road as of 1916. 
Page 9, Col. 4 
Summary of rate decision by the 
aC. G 
Page 9, Col. 6 
Summary of rate complaints filed 
with the I. C. C. 
Page 9, Col. 6 
Dates changed for investigations of 
| rates on--petroleum and _ petroleum 
products. 
Page 9, Col. 2 
Investigation of Chicago, Milwaukee 
j and St. Paul Railway to be resumed at 
Chicago on November 15. 
Page 9, Col. 2 
New York Central given authority to 
acquire Ohio line. 
Page 9, Col. 1 
See “Court Decisions.” 





‘Reclamation 


| Department of Interior denies plea 
for exclusion of land from irrigation 
j district except construction assessment 
| Page 1, Col. 4 


Science 


hope of impressing immigrant aliens | 


; ; 5 fe 
with the importance of Americazation. 


Page 3, Col. 1 
Oil 


Gain reported of 150,000,000 gal- 
lons in imports of refined petroleum 
into England for first nine mgnths of 
1926. 

Page 8, Col. 1 

See “Railroads.” 


Packers 


Department of Agriculture reviews 
butter market for week ended Novem- 
ber 6. Prices declared steady, with 
light buying and heavy storage with- 
drawals Page 4, Col. 3 

Department of Agriculture to make 
demonstrations in aid of better beef in 


Page 4, Col. 6 | 


Patents 


See “Court Decisions.” 


Postal Service 


Postmasters requested to expedite 
reports covering count and weight of 
mails for city delivery, which was 
ordered completed by October 25, last. 

Page 14, Col. 1 

Increase reported in postal receipts 
in 50 industrial cities, with Boise, 
Idaho, leading with 34.70 per cent. 

Page 14, Col. 7 

Nine fourth-class postmasters ap- 
pointed. h 
; Page 14, Col. 7 

Six changes reported in railroad and 
trolley mail service. 


Page 14, Col. 14) 


Two changes announced in railway 
mail service. 
Page 14, Col. 1 
New ‘rates announced for conver- 
sion of international money orders. 
Page 14, Col. 1 
Thirty-three changes announced in 
star route services. 
Page 14, Col. 


Prohibition 


Senator Lenroot, after conference 
with President, says Congress can 
legally increase alcoholic content of 
beverages to 2.75 per cent. 

Page 1, Col. 6 


Public Health 


Dr. R..R. Sayers, Chief of the 
Health and Safety Branch and Chief 
Surgeon of the Bureau of Mines, De- 
partment of Commerce, describes the 


health activities over which he has | 


supervision. 

Page 16, Col. 3 
Two bubonic plague cases reported 
found on Japanese steamer Manila 
Maru on arrival at New Orleans Octo- 
ber 24. pe 
Page 2, Col. 7 
Public Health Service reports six 
deaths from typhoid at Easton Rapids, 
Michigan, have been traced to squash 

served at church dinner. 
Page 2, Col. 6 


Public Lands 


Twelve counties of Oregon file 
claims with Department of Interior for 
$4,010,192.40 for amounts due in taxes 
from former Oregon and California land 
grant. 

‘ Page 1, Col. 2 

General Land Office reports opening 
of 2,500 acres of Arizona land on No- 
vember 2%. Page 4, Col. 2 


Radio 


Exports of radio apparatus valued at 
$10,000,000 in 1925 establishes the 
United States in domination of world 
radio market. 

Page 1, Col. 1 


Railroads 


Philadelphia 
join in 


business associations 


protest against 


Taena-Arica Situation 
Discussed in Conference 


The State Department has received 
bassador to the United States recently | 
conferred, with Secretary of State 
Kellogg. It was subsequently stated at | 


- 
a 


switching | 


Scientific library service of Smith- 
sonian Institution is recognized in call 
| by representatives of eight nations. 

° Page 5, Col. 7 
| Bureau of Mines declares use of he- 
lium gas will extend under-sea diving 
|operations. Experiments detailed. 
Page 5, Col 3 


Shipping 
| Shipping Board refuses Oregon- 
‘ Oriental line new route by Southern 
California as it would interfere with 
other lines. 


| Page 8, Col. 2 


Two bubonic plague cases reported 
found on Japanese steamer Manila 
| Maru on arrival at New Orleans Octo- 
; ber 24, 

Page 2, Col. 7 
| Shipping Board to hold hearings in 
New York, November 18 and 19, to 
decide future of Merchant Marine. 
| Page 8, Col. 7 
, Commissioner of Lighthouse Service 
‘reports that officer of tender lost his 
| life in a snowstorm. 

Page 14, Col. 3 

Bureau of Mines declares use of he- 
lium gas will extend under-sea diving 
joperations. Experiments detailed. 
| Page 5, Col 3 

Shipping Board reports sale of 
three steamers for $25,000 each. 

Page 8, Col. 7 

Shipping Board vessels in 1925-26 
carry largest tonnage of cargo in over- 
seas trade of any year...Page 1, Col. 5 


Taxation 


Board of Tax Appeals rules that in 
valuing bank stock of which few sales 
have ever been made, consideration 
| must be given to earnings of bank divi- 
jdend rates, and liquidating value of 
|bank’s assets........... Page 6, Col. 7 
| Treasury Department estimates re- 
‘bate of $180,000,000 at 10 per cent, or 
$210,000,000 at 12 per cent on 1925 
| income taxes, should Congress concur in 
| proposals of President Coolidge. 

Page 1, Col. 1 
| General Counsel, Bureau of Internal 
Revenue, defines methods of determin- 
ing depletion of copper mines for tax 
| purposes Page 6, Col. 5 

Board of Tax Appeals holds that debt 
found to be worthless after close of 
|taxable year is not deductible for such 
| Page 6, Col. 4 

Board of Tax Appeals allows deduc- 
tion for loss by embezzlement during 
year of theft, not year of discovery. 

Page 6, Col. 2 

¢Board of Tax Appeals holds that 
amount of earnings credited to stock- 
| holders’ account are Rona excluded 
|from invested capital....Page 6, Col. 1 
| )/Clarance Waldon, of House Ap- 
propriations Committee, approves pro- 
|posals for reimbursement to taxpayers 
of excess taxes. 





Page 9, Col. 7 
i Textiles 


Growth of textile industry in the 
Orient is reported as foreshadowing 
| ¢ompetition with the Occident. 
| Page 3, Col. 5 
| Cotton prices reported weaker after 
‘period of steadiness..... Page 4, Col. 6 


iTrade Practices 


Federal Trade Commission reports 
complaint against Kansas City sdap 
manufacturer for mislabeling its prod- 
uct, and answer of manufacturer deny- 
|ing all charges. 

' Page 8, Col. 5 


\Veterans 


Veterans’ Bureau orders record kept 
as to service given by tires and tubes 
| on motor vehicles of Bureau. 
Page 14, Col. 3 
Medical Advisory Council to meet 
{in Veterans’ Bureau November 8. 
Page 14, Col. 4 


| 


the department that the Tacna-Arica sit- 
uation was discussed at the conference. 

Although many discussions have taken 
place between Secretary Kellogg and the 
Peruvian and Chilean Ambassadors in 
the past, it was said no definite pro- 
posals have been made to them by Mr. 
Kellogg. 














Labor 


Majority of Women 
In Federal Service 


Earn Under $1,860 


'Department of Labor Con- 


ducts Survey of Salaries 
Paid Female Employes 
of Government. 


[Continued From Page 1.] 


the offices studied was 31,743 persons, of | 
| whom 15,777 
| were men. 


were women and 15,966 


The female employes in the higher 


| salary classification were engaged in ad- 
| ministrative work, scientific research and 
| investigation, cooperative and extension 
| tasks, legal work, fact compilation and | 
| analysis, library work, medical service 


and nyrsing, patent and civil service ex- 
amining, drafting and sciegtific illus- 
trating, editing and translating, account- 
ing and auditing, and some in sten- 
ography, typing and clerical work. 
Highest Salary $6,500. 

The highest amount paid to a woman 

in the establishments covered in this sur- 


vey was $6,500 the salary of the woman | 


Civil Service Commissioner, the report 
stated. Salaries of $5,200 and over were 
paid to only 10 women, 


in the fact-collection service. 

Salaries of $3,600 and over was paid 
to 12 women in the administrative serv- 
ice, 7 women in scientific research and 


investigation, 5 women in cooperative ex- | 


tension work and 8 women engaged in 
fact collection, compilation and analysis. 
One librarian afid 1 woman editor also 
received $3,600 or more. In short, of the 


many thousands of women in the govern- | 


ment establishments and parts of estab- 

lishments included in this report, only 35 

were paid as much as $300 a month. 
Majority Are Clerks. 

Of the 2,198 women earning $1,860 
and over in these Government estab- 
lishments (including part of the Treas- 
ury Department), almost two-thirds were 
in clerical, typing, or stenographic posi- 
tions. Eight per cent were engaged in 
accounting and auditing. The remain- 
ing fourth were scattered in administra- 
tive, professional, scientific and subpro- 


| fessional positions, in no one branch of 


which was there as large a proportion 
as 5 per cent. 

Measured by the actual numbers who 
get beyond the $1,860 base line, steno- 
graphic and clerical positions offer op- 
pottunity for advancement in the de- 
partmental service to the larger number 
of women. Measured by the proportion 
who reach the base line and salary 
range beyond, the greater opportunities 
for women lie in professional and scien- 
tific fields, the report stated. 

Salaries Are Outlined. 

Regarding the effect of the Reclassi- 


| fication Act of 1923 upon the status of 


women employes in Federal work, the 
statement declared that readjustments of 
salary rates resulting from reclassifica- 


tion of positions increased the salaries of | 


men receiving $1,860 or more to a 
greater extent than the salaries of 
women receiving such amounts. Of all 
the women and all the men in like posi- 


tions who received $1,860 or over, 


of the men received increases. of 5 per 


| cent or more in tHeir salary rates. 
receiving salaries of | 


Among clerks 
$1,860 and over, 22 per cent of the men 


_as compared with 12 per cent of the 


women, and among stenographers and 
typists 22.5 per cent of the men as com- 
pared with 14 per cent of the women, 
received increases of 5 per cent or more. 
In the legal service 47 per cent of the 
men received increases of 5 per cent and 
more, while only 27 per cent of the 
women had such readjustment. In scien- 
tific research and investigation the pro- 
portion was 52 per cent of the men as 
compared with 36 per cent of the women 
employes increased, according to the 
survey. 


Senor V. S. Alvarez 
Replies to Attacks 
On United States 


Charges Made in Recent 
Book by Lic. T. Esquivel 
Obregon Are An- 
swered. 


The American Embassy at Mexico 
City has forwarded to the Department 
of State a statement by Senor Victor- 
iano Salado Alvarez, in which he up- 
holds the United States and the Monroe 
Doctrine, and maintains that Mexico’s 
own degeneracy is responsible for her 
ills. 

Senor Alvarez’s statement was made 
in answer to the recent book by Lic. 
T. Esquival Obregon, “Mexico y los Es- 
tados Unidos Ante el Derecho Inter- 
nationale,’ in which the United States 
was criticized. 

The statement by Senor Alvarez ap- 
peared in “Excelsior.” That part of it 
which was forwarded to the Department 
of State, follows: 

Absolves United tSates. 

“And let us absolve the United States 
once and for all of a charge which is 
made against them without motive. Our 
revolutions have not as a cause the Mon- 
roe Doctrine nor the interference of 
America in our affairs; it is deeper be- 
cause it lies in the lack of organization, 
of patriotism, of knowledge of our own 
interests. 

“Who is to blame for the corruption 
of a young man who dissipates in wild 
bacchanals his patrimony, who assassi- 
nates and commits crimes, who borrows 
and does not pay—the hardware mer- 


8 of whom | 
| were in the administrative service, 1 in 
| the cooperative extension service, and 1 


21 | 
per cent of the women and 39 per cent | 


Textile 
Industry 


| 
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Immigration 


| Development of Textile Industry in Far East 
| Said to Foreshadow Competition With West 


Bureau of Labor Statistics Reviews Rise in Number of 
Spindles and Tendency to Better Labor Conditions. 


The Bureau of Labor Statistics of the 

| Department of Labor, in a survey of 
labor conditions. among textile workers 
in India, China and Japan, has just pre- 
dicted gradual development of textile 


manufacturing in the Far East which 

may become a matter of serious portent 
| to the American industry. 

The cotton textile industry has been 
speeded up in the Far East, the state- 
| ment declares, and while the effect upon 
American exports has not yet been 
great, there has been a decrease in the 
export business in cotton cloths to East- 
ern countries. 

Statistics are_given im the publication 
which show that while gotton spindles in 
the United States inalased practically 
100 per cent between 1900 and 1925, the 
increase in India was more than that; in 
Japan the increase was about 350 per 
cent, while China showed more than 600 
per cent increase. 

In 1900 there were 19,472,000 cotton 
spindles operated in the United States, 
as against 37,937,000 in 1925. The in- 
crease, in the same period, was from 45,- 
500,000 to 57,116,000 in the United King- 
dom. However, spindles in operation in 
India jumped from 4,945,000 in 1900 to 
8,500,000 25 years later; Japan operated 
1,274,000 spindles in 1900 and 5,292,000 
in 1925; while China operated 550,000 in 
1900 and 3,350,0000 in 1925. 

Rivalries Are Perdicted. 

The full text of the introduction and 
summary of the publication follows: 

The rapid development of the cotton 
textile industry in the Far East, especi- 
| ally in India, China, and Janan, has 
aroused much interest as to the wages 
| and other labor conditions existing in the 
textile establishments of these countries. 
This development has also caused consid- 
erable speculation as to its competitive 
| effect upon western textile production, 
and also as to the results of the rivalry 
between the eastern countries themselves. 

The effect upon the United States has 
not as yet been serious, since its exports 
to these countries are chiefly of raw 
rather than of manufactured cotton. 
Nevertheless, it- is significant to note 
that since the war there has been less 
|! American export in cotton cloths to 
| China and Japan. Also, with the steady 
development of the United States as an 
exporter of manufactured products, the 
manufacturing conditions in others coun- 
tries become a matter of serious poten- 
tial importance. 

Labor cost is one of the chief factors 
in cost production, and labor cost is a 
combination of wages, hours, and effici- 
ency of labor and of management. As 
regards the efficiency of labor and of 
management in India, Chian, and Japan 
| in comparison with one another and with 
western countries, we have but little in- 
formation, but as regards wages, hours 
of labor, and working conditions in these 
several countries, the data available, 
while scattered and scanty,. are suf- 
ciently complete to show the sharp com 
trasts in industrial methods and condi- 
tions between the Orient and the Occi- 
dent. 


Working Standards Low. 

It will be seen from the data presented 
that India, China and Japan all fall below 
the standards of the western nations as 
to hours and working conditions in many 
particulars, and that as between them- 
selves there is considerable variation. 

In India, factory hours are limited by 
law to 11 a day and 60 a week; in Japan, 
| since 1923 the legal limit for women and 
children has been 11 a day, without a 
weekly limit; the provisional regulations 
of China set a day of 8 hours for juve- 
niles and 10 for adults, but in practice 
two 12-hour shifts are common, though 
in some cases a single shift of 14 hours 
is reported. 

In regard to age, India sets the legal 
age for beginning work at 12, while in 
| Japan up to the present year it was 12, 
with exceptions permitting employment 
at 10; since July, 1926, it has been 14. 
In China, the provisional regulations set 
10 for boys and i2 for girls as the en- 
tering ages, but in practice children of 
both sexes go to work as soon as any 
| employer is willing to take them. 

At the time the data here shown were 
collected night work for women and chil- 
; dren was prohibited in India, was per- 
mitted, with some limitations,,in Japan, 
and was almost the rule in China. 

Rest Periods Provided. 

India leads in its provision for days 
of rest, which are practically almost as 
| numerous as in England or in the United 
States; Japan recognizes the necessity 
of periodic rest intervals and days, pro- 
vides them by law for the protected 
classes, and in practice gives them to 
some extent to all textile workers. China 
| has not yet made any effective provision 
for them. 

As between India and Japan, Japan 


— —____.._________ 





chants who sell him revolvers, the saloon 
keepers who sell him alcohol, the friends 
who give him drugs, the usurers who 
give him money for his sprees—or the 
vitiated blood, the spontaneous or heredi- 
tary madness, which seems to me to be 
the reasons, and the dissoluteness of the 
unhappy person who goes to such ex- 
tremes. 

“The Monroe Doctrine is a comfort- 
able pillow for those who wish to lie on 
it and justify by means of it their evils 
and their extravagancies; but would we 
perhaps be better without it, and would 
we be more just, more honest, better 
citizens and better-intentioned patriots? 

“Let us imagine that France, or Ger- 
many, should provoke revolution in 
Switzerland and that England should 
plan filibusteying invasions of Holland. 
Would the result be the same as in Mex- 
ico, Salvador, Colombia or Venezuela? 

“Epidemics attack weak and vitiated 
bodies; on the other hand, key always 
| respect those that have to resist them 

the phagocytosis which destroys the 
bad germs.” 





employs women and children far more 
extensively in the textile industry. The 
percentage distribution for Japan is: 
Men, 17.7 per cent; women, 
cent; and children, 25.6 per cent; while 
for India the figures are: 
cent; women, 18.6 per cent; and children, 
4.9 per cent. 


are available seem to indicate that the 
proportion of children is larger than in 
Japan. 

A comparison of wages is apt to be 
misleading, because of differences in the 


real value of money in different coun- | 


tries. Moreover, such figures as are 
available concerning average wages may 
have been taken from groups of differ- 
ent sizes, may have been collected and 
calculated by different methods, and may 
not be really comparable. 
Nevertheless,, it may be noted that, 
according to the data presented here, the 
average earnings of a male textile 


worker in India for the month of Au- | 
gust, 1923, amounted to $10.93 (Rs 33 | 
In Japan for the same year, | 
28 days a | 
Indian | 
worker’s month included days of rest | 
the 


la 10p.). 
assuming steady work for 
month (it is known that the 


and some days of absenteeism) 
average monthly wage for males was 
$18.56 (37.24 yen). 


cured, but the highest earnings shown, 
which are for high-grade workers in silk 
mills, approximate 45 cents a day 


month of 28 days. 
Workers in Poverty. 

Just what these wages mean in terms 
of cost of living is hard to say, but there 
is considerable evidence that, making all 
due allowance for the low standards of 
the countries concerned, 
subsistence wages for a man with a fam- 
ily, and that the labor of the women and 
children is necessary to make up even 
the minimum income on which living is 
possible. 

Their one point of ‘similarity is that 


they are all extremely low, and that, as | 


a consequence, the oriental textile 
worker in general lives in a state of pov- 
erty almost inconceivable to the western 
mind. 

By way of contrast it may be men- 
tioned that in 1924 the average earnings 
of male textile workers in England were 
$12.53 (51s. 6d.) a week, or two-thirds 


as much as the Japanese worker’s re- | 
turns for a month of steady employ- | 
ment, and more than the average earn- | 


ings of the Indian worker for a month, | “°™™S; Not siven; number of workers-in- 


In the United States the range of wages 
is so wide that a general average is sel- 
dom computed, but in July, 1923, the 


average weekly earnings of male tex- | 
State were | 


tile workers in 
$26.18. 

‘ The low wage naturally goes with low 
industrial efficiency, and often connotes 
a high labor cost. The inefficiency of the 
workers in the eastern countries’ is the 
usual justification of the low wage paid, 
and this inefficiency constitutes a serious 
handicap. It is not necessarily, how- 
ever, a permanent handicap. 


New York 


chaotic for any forecast, but there are 
evidences that both India and Japan are 
becoming conscious that long hours, low 
wages and bad working conditions mili- 


be a gradual change in policy which will 


increase their effectiveness in the com- | 


petition for the world markets. 


Evidence on Murders 
In Texas Requested 


Secretary of State Kellogg has re- 
quested Manuel C. Tellez, Mexican Am- 


bassador to furnish him with document- | 
ary evidence that Tomasso Nunez and | 


the four men murdered near Raymonds- 
ville, Texas, on September 7, were Mexi- 
cans. This was stated orally at the De- 


partment of State November 6, when it | 


was said that the report on the murder 
made to Secretary Kellogg by Governor 
Rerguson of Texas, had been received. 

The report from the Governor of 
Texas, it was stated, claims that the five 
murdered men were not Mexicans. In 
order to ascertain their identity, Secre- 
tary Kellogg has requested Mexican Am- 
bassador to furnish him with evidence 
of thejr Mexican citizenship. The Mexi- 
can Government, through Ambassador 
Tellez, requested the Department of 
State on September 20 to investigate 
the murders. 
reports received at the time, the five men 
were held in the Raymondsville jail on 
a charge of connection with murder. One 


report stated that they were taken from | 


the jail by a mob and shot. Another 
report states that they were taken to the 
scene of their alleged crime, in a re- 
hearsal of the act, and were there shot 
from ambush. 

The Department of State orally stated 
that Secretary Kellogg had not yet had 
time to examine the report from the 
Governor of Texas, which was described 
as being very long. 


Changes Are Announced 


In Diplomatic Missions 


The Department of State has just an- 


nounced the following changes in heads 
of American diplomatic missions: 
¢John Van A. MacMurray, American 


Minister to China, has informed the de- | 


partment he resumed charge of the Lega- 
tion at Peking on November 5, 1926. 


William Phillips, American Ambassa- | 


dor to Belgium, has informed the de- 
partment that he resumed charge of the 
Embassy at Brussels on November 
4. 1926. 5 


56.5 per | 


Men, 76.4 per | 





For China no definite state- | 
ment can be made, but such figures as | 


in | 
United States currency, or $12.60 for a | 


they are not | 





| vicinity; 


According to conflicting | 





Department of Labor 
Gets 56 Strikes for 


Early Settlement 


Ten Controversies, Not in 
Strike Stage, Referred to 
Director of Con- 
ciliation. 


Hugh L. Kerwin, Director of Concilia- 
tion of the Department of Labor reported 
on November 6 that there were then 56 
strikes before the Department for settle- 
ment and in addition 10 controversies 
which*had not reached the strike stage. 
Five of these cases were new during the 


| week ending November 6, which compare 
| with six and nine new cases reported 


during the two previous weeks respec 
tively. The new cases involved miners, 
engineers, clock makers and shirt mak- 
ers. 

The full text of the report.follows: 

Strike—Valley Camp Coal Co., Wheel- 
ing, W. Va.; craft, miners; status, pend- 
ing; cause and number of workers in- 
volved, not reported. 3 

Strike—Public school engineers of 
Erie, Pa.; status, adjusted; cause, ap- 


| pointment of chief engineer; number of 
For China, no average could be se- | 


workers involved, 200. 
Strike in Baltimore. 

Strike—Vassar Manufacturing Co., 
Sachs and Sons, Seldin Navainsky; and 
William Liss, all of Baltimore; craft, 
¢loakmakers; status, pending; cause, firms 
supplying New York houses involved in 
general strike; number of workers in- 
volved not reported. 

Strike—Ritz Shirt Co., Philadelphia; 
craft, shirt makers; status, pending; 
cause, discharge of employe; number of 
workers involved not reported. 

Strike—Ritz Shirt Co., Wilmington, 
Del.: craft, shirt makers; status, pend- 
ing; cause, discharge of employe; num- 
ber of workers involved, not reported. 


Adjustments through department con- 
ciliators: 

Strike—Public school engineers of 
Erie, Pa.; craft, engineers; cause, ap- 
pointment of chief engineer; terms, sat- 
isfactory agreement concluded; number 
of workers involved, 200. 

Strike—Jermyn, Pa.; craft, upholster- 
ers; cause, wages, hours and recognition; 


volved, 25. 2 

Strike—B. J. Smith Co., Scanton, Pa.; 
craft, upholsterers; cause, wages, hours 
and recognition; terms, not reported; 
number of workers involved, 30. 


Workers to Return. 
Strike—Geo. W. Ellis Co., Boston and 
craft, jinemen and drivers; 


cause, wage, work conditions; terms, 


| strike called off, return as vacancies oc- 


cur; number of workers involved, not re- 


| ported. 


Strike—Piano Foundry, Piano, IIL; 


€ | craft, metal molders; cause, terms and 
As yet conditions in China are too | 


number of workers involved not reported. 

Controversy—Chicago; craft, barbers 
and hairdressers; cause, wage scale, work 
conditions; terms, agree on conditions, 


; | scale to be arbitrated; number of work- 
tate against efficiency, and that there may | 


ers involved, 1,500. 

Strike-<National Spun Silk Mills, New 
Belford, Mass.; craft, textile workers; 
cause, wages, conditions and recognition; 
terms, returned without change; number 


| of workers involved, 1,200. 


| Members.of New Cabinet 


Announced in Guatemala 


The Department of State has just 
issued the following statement announ-:- 
ing the make-up of the new cabinet in 
Guatemala: 

The State Department today received 
a telegram from Leon H. Ellis, American 
Charge d’Affaires at Guatemala, stating 
that President Chacon has named the 
following cabinet: 

Foreign, Jose Matos; Interior, Daniel 


| Rodriguez; War, Miguel Lanave; Edu- 


cation, Federico Mora; Agriculture, 
Felix Castellanos; Treasury, Baudilio 
Palma; Government and Justice, Eladio 
Menendez. 
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«Corn Drops Sharply 


< 


£)In Week Ended Nov. 


* Lack of Steamer Space Re- 
stricts Exports; Oats and 
Barley Firm, With Ac- 
tive Demand. 


The Bureau of Agricultural Economics 
7 a i kets, is- 
kly review of the grain markets, Is 
sued November 6, reports a dragging 
mdency generally. 
Ee srted as slightly easier, and corn 
prices as having suffered a sharp de- 
cline. 

The review says 
space and high : 
still restricting foreign 
United States wheat. 
of the wheat in 


that lack of steamer 


demand for 
Canada has 


tina and Australia continue 
and that crop conditions in India are fair 
to good. 
The full text of the review follows: . 
Moderate receipts of wheat were in 
excess of current needs during the week 


ending November 6 and prices made | 


slight declines. Lack of steamer space 


continued to restrict export buying, 


more active than for the previous week. 

Liberal country marketings of corn 
again forced prices of this grain down- 
ward, but oats and barley held practically 
steady with a good demand, particularly 
for the best grades. Flaxseed held about 
steady in spite of sharply lower quota- 
tions in Argentina. 

Foreign Demand Restricted. 

Foreign demand for United States 
wheat was again restricted by high ocean 
freight rates but fair amounts were re- 
ported sold for export during the week. 
The world supply situation was little 
changed. 

Most of the wheat in Canada has been 
threshed, according to private reports, 
although rain and snow continued to in- 
terrupt operations. Canadian wheat in 
commercial channels totaled about 69,- 


000,000 bushels late in October, about | 


5,000,000 bushels less than at the corre- 
- sponding time last year. Country mar- 
keting in that country for nine weeks 
since the beginning of the crop move- 
ment amount to about 126,000,000 bush- 
els compared with about 139,000,000 
bushels for the same period last year 
and around 155,000,000 bushels for the 
corresponding time in 1922 and 1923. 

Reports from Argentina and Australia 
continue favorable and crop conditions in 
Indian at the close of the monsoon were 
‘fair to good. 

Domestic inquiry improved slightly at 
the lower levels. 
ers in the Southwest and good quality 
high protein wheat moved readily 


small. 
were in the market at Wichita. 


No. 2 hard winter 12 per cent pro- | 


tein sold at Kansas City at 312 cents 
over the Kansas City December option, 
’ which closed November 5 at $1.35. 


Twelve and one-half per cent sold at | 


4 cents over and 13 per cent 412 cents 
over. Demand was more active 


local wheat less freely, 

movement was being retarded 

sugar beet harvest there. 
Demand was slack in the spring wheat 


markets, with good quality heavy wheat | 


selling readily, but damp and sprouted 
wheats were selling at discounts. Pro- 
tein content continued relatively unim- 
portant. No. 1 dark northern 12 per 
cent protein sold at Minneapolis at the 
December option to 4 cents over, 12% 
per cent at 1 cent to 5 cents over and 13 
per cent at 2 cents to 6 cents over the 


December option, which closed November | 


6 at $1.44. 


Montana No. 1 dark northern of good | 
weight and protein content sold at Du- | 


-luth at 9 cents over the December option 
with ordinary wheat at the December 
option to 1 cent over. Durum wheat 
was irregularly active. 
of amber durum were scarce and wanted 
and No. 1 amber at Minneapolis was 
quoted at 10 cents to 42 cents over the 
Duluth December option. 


Soft Winter Grain Steady. 
Soft winter wheat was barely steady. 


Demand was moderate at St. Louis but | 


moderate receipts held prices steady at 
Cincinnati, although milling inquiry was 
limited. Prices advanced at Toledo and 
interior elevators sold freely at the 
higher prices. Milling demand was ac- 
tive. 

Higher freight rates cut down the ex- 
port business in the Pacific Northwest 
and prices declined about 4 cents per 
bushel but farmers were selling spar- 
ingly at the decline. Milling inquiry 
was slack with export flour business 
draggy. 

Rye prices were easier with wheat. 
Higher freights continued to restrict ex- 
port buying although good sales were 
reported at the close of the week. Com- 
mercial stocks continued to increase 
slightly and are nearly one-third larger 
than at this time last year. 

Offerings of old corn continued unus 
‘ually large and this, together with the 
‘Yargest commercial stocks at this time 
for swore than 16 years, forced a con- 
tinued weakness in corn prices. Private 
reports indicated the largest carryover 
of old corn at the close of the season for 

25 years with the exception of the rec- 
ord stocks at this time in 1921. The 


tober was unusually heavy and one-third 

Sof the market receipts in the last week 

of the month were represented by an in- 
¢rease in commercial stocks. 
Quality Is Fair. 

Demand from industries continued good 

' while the inquiry from the Pacific Coast 

~§vas again active. 

» at Omaha were of fairly good quality 


‘ 


| weight. 
the Northwest and industries took fair | 
Receipts at the principal mar- | 
| kets since August 1 have been only a lit- | 
tle over one-half as large as for the | 


the Department of Agriculture, in its | 


ocean freight rates are | 


It states that most | 
been | 


threshed, that crop reports a — | 
avorable, | 
| neapolis was selling at 5 cents under to 


al- | 
though domestic inquiry was generally | 


Mills were good buy- | War. 
al- | 
though premiums for protein continued | 
Local and Northwestern mills | 


at | 
Omaha, but Colorado mills were taking | 
although the | 
by the | 


| country 


Arrivals of new corn | 
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and the moisture content was lower than 
| had been expected. Demand was active 
| at Minneapolis both from shippers and 
| feed grinders, while scattered nearby in- 
| quiry helped to absorb the offerings at 
| Kansas City. 

| Oats ruled independently firm with an 
| active demand for the limited offerings 


Prices Are Steady, 
But Buying Is Slow 


On Butter Market | 


| of good quality arrivals of heavy test | 


Feeding demand was active in 


amounts. 


same period last year. 


Good quality barley ruled firm in central 
| western markets although low grades 


were dull. Malting types were scarce and 
warited at 
unchanged. Scarcity of vessel 
which was quoted at $9 per ton, was 


| hindering export sales at San Francisco. | 


Wheat prices are Country stocks were reported large. 


Food barley was selling at $1.30 per 


| 100 pounds with shipping quoted up to 


$1.50 per 100 pounds. New crop barley 


in London was selling at $2.12 to $2.44 | 


per 100 pounds, with old crop barley at 
$2.20 to $2.34. 

Flax averaged barely steady with dry 
seed moving readily but damp offerings 
selling at a discount. Flaxseed at Min- 


7 cents over the December option, which 
closed November 6 at $2.19%. Premiums 
on the best grades advanced 2 cents at 
Duluth where the bulk of the offerings 
showed 
lower prices. 


about 7 cents for the week with the 


Buenos Aires option for November ship- | 


| ment closing at $1.52. 


‘Tract of 2,500 Acres 
To Be Open to Entry 


In Arizona Nov. 27 | 


| Land Mostly Level or Gently 


Rolling, With Soil From 
Sandy Second to Rocky 
Fourth Rate. 


The Department of the Interior, 
through the General Land Office, has 
just announced the prospective opening 


approximately 2,500 acres of public land, 
in Maricopa county, Arizona. 


A memorandum issued by the General | 


Land Office with reference to the open- 
ing follows: 
Arizona: About 2,500 acres in T. 1 
N., R. 7 E., G. and S. R. M., Maricopa 
county, Phoenix land district, will be 
opened to homestead and desert land 
entry beginning November 27, 1926, for 
a period of 91 days to honorable dis- 
charged ex-service men of the World 
subject, however, to valid prior 
settlement and preference rights. 
Dates Fixed for Filings. 
Filings may be presented by such ex- 
service men during the 20 days preced- 


ing that date or from November 7 to | 


November 26, 1926, inclusive. All filings 
up to 9 a. m., November 27, 1926, will be 
disposed of by drawing. 

Any lands remaining unentered after 
the expiration of the 91-day period, or 
beginning February 26, 1927, will be 
open to entry under any applicable pub- 
lic land law by the general public, and 
prospective applicants may present their 
applications within the 20 days preced- 
ing that date or beginning February 6, 
1927, and all applications so filed will be 
treated as though simultaneously filed. 


Land Rolls Gently. 


Available information indicates that, 


| with the exception of a few hills and 


buttes, the lands have a nearly level and 


| gently rolling surface and that the soil 
| varies from sandy second rate to rocky 


fourth rate. 

The drainage of the township is gen- 
erally to the southwest. 

The nearest railroad is the Southern 
Pacific, about seven miles to the south- 


| west of the lands, which are about 25 


ag vat | miles east of Phoenix, Ariz. 
Milling qualities | ve ; " Ariz 


Terms of Seed Act 


Explained by Bureau 


Dealers Said to Be Confused on 
Reasons for Staining of 

Imports. 

The Department of 

through the 

has just 


Agriculture, 
Sureau of Plant Industry, 
called attention in a state- 


| ment to confusion among certain seeds- | 


men regarding the regulations for the 
importation of alfalfa and red clover 
seed. 
The text of the statement follows: 
Attention of this Department 


been called to the fact that certain 


seedsmen are making the statement that | 
green stain applied to some imported | 
| red clover seed indicates approval of 


the United States Government. 
quote from one such instance: 
“Remember, seed that has been stained 


To 


green or violet by the U. S. Govern- | 


ment is O. K.” 

This occasion is taken to call the at- 
tention of the seed trade to the fact 
that such statements do not properly 
represent the action of this Department. 


The following types of staining are now | 


: | required under the Federal Seed Act: 
movement in the last two weeks of Oc- | 


1. Seed of alfalfa or red clover, the 
of production 


10 per cent of the seed is stained red. 
2. Seed of alfalfa grown in Africa or 


in Turkestan or seed of red clover grown 


cent of the seed is stained red. 
8. Seed of alfalfa or red clover grown 
in Canada is prohibited entry unless 


Milwaukee and prices held | 
space, | 


weather damage and sold at | 
Argentine prices declined | 


has | 


of which can- | 
| not be shown, is prohibited entry unless | 


Heavy Storage Withdrawals 
Noted in Weekly Review 
by Department of 
Agriculture. 


The Department of Agriculture, Bu- ; 


reau of Agricultural Economics, in its 
review of the butter markets for the 
steady with light buying and heavy stor- 
age withdrawals. 

Removals from storage should indi- 
cate an active and firm market, the re- 


port says, but d6 not. According to the | : e weler to Beene 
report many owners of storage butter, | says, conduct surface w gs 


with jobber and consumer outlets; ap- 
pear to lack confidence in the general sit- 
uation and are trying to clean up their 
stocks as early as possible. 

The full text of the review follows: 


The 
during the week ended November 6, were 
little if any different from that which 
has prevailed for the past several weeks. 
The eastern markets, especially New 
York and Philadelphia, showed some 
slight improvement and prices on the 
fancy grades fractionally while Boston 
and Chicago markets followed a steady 
but featureless course with no notable 
change in prices. 


Receipts Are Lighter. 
From a strictly statistical standpoint 


the butter market should be firm. The | 
| of traffic or heavy units, such a floor 
| wears out so fast that maintenance is 
| difficult and the traffic is more or less 


receipts at the four markets for the week 
under review were 6,000 tubs lighter 
than for the preceding week and 6,000 


| tubs lighter than the corresponding week 


a@ year ago. Withdrawals from storage 


} at the four markets have been very satis- 
| factory, exceeding 


those of the cor- 
responding week a year ago. 


als from storage at the four mar‘ets 


| have been very satisfactory, exceeding | 


those of the corresponding week last 
year by well over 1,0000,000 pounds. One 


; would conclude from these heavy storage 
withdrawals that the markets were ac- 


| tive and in good firm position, but such | 
to homestead and desert land entry of 


was not the case. 

Trade was not entirely satisfactory on 
all the markets, the light buying interest 
being attributed largely to the fact that 
many of the larger users of butter were 
working out their own storage goods and 
therefore were out of the market for the 
time being. Many of the owners of stor- 
age butter with jobber and consumer 
outlets appear to lack confidence in the 
general situation and are anxious to 
clean up their storage stocks at as early 
a date as possible. 


tor’s supply is difficut to say. 
Chicago Sales Slow. 


The sale both of fresh and storage 
centralized cars at Chicago was slow as 


the supply at most times was slightly in | 


excess of a ready demand. More buy- 
ing interest was in evidence on fresh cen- 
tralized later in the week, but buyers 
were exceptionally critical showing a 
preference for certain makes. Storage 
90 score centralized cars were as a rule 
held for prices in line with the Decem- 
ber future options. These asking prices 
were too high to develop much buying 
interest as fresh 90 score centralized was 
generally available, at a lower figure, 
and therefore received the preference. 

Despite the fact the markets ruled 
steady to firm and the storage movement 
was large, it was difficult for operators 
to gain confidence in the situation. It is 
hardly expected that production will 
show much of an increase from week 
to week, but an increase as compared 
with last year is anticipated in some 
quarters. 

Forecasts Differ. 
contend that if this 


Some increase 


materializes the demand for storage but- | 
ter will be checked and a lower price | 
| level will be necessary, but others be- | 


lieve that consumptive demand is iarge 


enough to absorb the fresh receipts and’ | 


stocks in storage at the present on a 
higher level of prices. In other words, 
there is much uncertainty regarding 
the trend of prices during the immediate 


| future and much depends on the de- 
; velopments of the next few weeks. 


The report of the American Associa- 


decrease of 1.07 per cent from the cor- 
responding week last year and a de- 
crease of 1.82 per cent from the previ- 
ous week. 

The Land-o-Lakes Creameries report, 
for the same period, shows a decrease 
of 12.47 per ‘cent from last year and 
an increase of 9.975 per cent over the 
previous week. 


1 per cent of the seed is stained iri- 
descent violet. 

4. Seed of alfalfa or red clover from 
all other foreign 


stained green. 
Obviously, foreign seed marked by a 


t * ° 
green color may show considerable diver- 


sity in behavior, depending upon the 
country or region where the seed was 
grown. Unless importers and others 
handling imported seed give especial at- 
tention to labeling clearly all imported 
seed so that the country of production is 
known to the ultimate consumer, con- 
fusion regarding the behavior of seed 


| stained green will exist. 


Experiments carried on during the last 
several years by many of the State agri- 


| cultural experiment stations in coopera- 


tion with this Department have estab- 
lished the fact that red clover seed im- 


| ported from Italy generally failed in the 
in Italy is prohibited entry unless 10 per | 


the southern areas where red clover is 





situation on the butter markets | 





Just how much time | 
will be required to use up the distribu- | 


| of the 
| strength of the bridge has been adequate 


| minous surfacing costs $3.41 


sources is prohibited | 
| entry unless one per cent of the seed is | 
' A. L. Waddell declared in 1919: 


Grain 
Cotton 


| Wood Inferior to Concrete for Bridge Floor, 


Is Judgment of Bureau of Public Roads 


Cost of Maintenance Excessive and Has Other Disadvan- 
tages Which Substitute Material Would Overcome, 


The Department of Agriculture, 
through the Bureau of Public Roads, an- 


| nounces that recent research tends to in- 
| dicate that wooden flooring in bridges is 


neither efficient nor economic and should 
be replaced by the use of concrete. 


The cost of maintaining wooden floors 
is reported as excessive. The use of 
wood, the announcement says, offers a 


| number of disadvantages which may be 


: 1 . | overcome by the use of concrete, such 
| week ending November 6, reports prices | y 


as noise, danger from fire, detrimental 
vibration, jolting, and frequent discom- 


| moding of traffic while repairs are un- 


derway. 
Advantages of Concrete. 
Concrete floors, the announcement 


outlets, thus giving the steel work better 
protection from the corrosive effects of 
weather and dirt. They also increase 


| the rigidity of the spans, and in this re- 


spect act as an aid to the bracing. 
The text of the report follows: 


The renewal of plank floors on bridges 
is a large item in the annual expense of 
bridge maintenance; and aside from its 


| expense, which is heavy, wooden flooring 


is noisy and causes excessive vibration 


| of the structure and objectionable jolt- 


ing of traffic when improperly laid or in 
a worn condition. 

While treated timber is expected to re- 
sist decay for about 25 years, unpro- 
tected flooring has a service life of from 
three to six years only, depending on 


| the amount and character of traffic; and 


on bridges which carry a large volume 


unsatisfactorily served at all times in 
spite of heavy outlays for repairs. 
Figures obtained by averaging the cost 


| of maintaining unprotected timber floors 
Withdraw- 


on several steel bridges over a number 
of years show what the cost of upkeep 
may amount to on bridges carrying main- 
route traffic. 

In the District of Columbia for a 30- 
year period prior to 1926 the average 
cost for repair and renewal was about 
342 cents per square foot per annum, or 
about 70 cents per lineal foot for a 20- 
foot roadway, while for a 10-year period 


| prior to 1926 the average was higher 
| chiefly because of changes in the amount 


and character of traffic. 

In general it may be said that the ex- 
perience of the past 10 years indicates a 
cost of about 6 cents per square foot per 
annum, or $1.20 per lineal foot for main- 


| taining a 20-foot floor on bridges carry- 


ing present traffic on through highways 
near cities. 
Costs Excessive. 
Such costs are excessive. In the effort 
to reduce them and improve the service 
unprotected floor, where the 


to carry the added dead load, bituminous 
surfacing has been tried as one method. 

Another which has met with some 
favor is the addition of steel-plate traffic 
treads; a third is the addition of a longi- 
tudinal or diagonal layer of timber as 
a wearing surface; and the use of planed 
flooring instead of rough plank has also 
been given a reasonable trial. 

The object of the latter method is to 
reduce wear by building a smooth floor, 
and this is accomplished by the uniform 
thickness of the planed flooring. The 
beneficial effect of this method, however, 
is gradually lost by reason of the wear 
and replacement of occasional pieces 
with new pieces, the depth of 


of the adjacent flooring. 
For a 20-foot roadway the average 


unit prices of these are approximately | 


as follows: 
Bituminous surfacing 2 inches thick, 
Per neal L666. ys ub 56% <-s $5.55 
Four lines of steel tread, 24 inches 
wide by 5-16 inch thick, per lineal 


Four lines of steel tread, 24 inches 
wide by 3-16 inch thick, per lineal 


It thus appears that the 2-inch bitu- 
less per 
lineal foot that the 5-16-inch treads and 
5 cents less than the 3-16-inch treads. 
But these comparisons are naturally 


| affected by the relative prices of steel 


and bituminous materials, and since the 


t 
; : | former vary from about 7 to 11 cents a 
tion of Creamery Butter Manufacturers | 


| for the week ending October 30 shows a 


pound and the latter from approximately 


| $1.75 to $3.50 a square yard the relative 
| cost of the two methods may vary con- 
| siderably from the above averages which 


are based on steel at 8 cents and bitu- 
minous surfacing at $2.25 a square yard. 

Whichever, under the particular con- 
ditions obtaining, may be the cheaper, it 
is probable that the reduction in the cost 
of maintaining the floor will be more 
than sufficient to pay for the covering. 
But the resulting construction is still 
open to some of the same objections 
which pertain to unprotected plank 
floors, and some of these are serious. 

Views of Dr. Waddell. 
With these objections in mind Dr. J. 


“Wooden floor’s on highway bridges are 
now obsolete,” adding that “no modern 
bridge engineer should be guilty of de- 
signing or building any more of them.” 

He gave as his reasons for these very 
positive statements the following three 
reasons: 

“First. The ordinary plank floor sup- 
ported on wooden joists is not strong 


| enough to carry with safety the heavy, | 


concentrated live loads produced by 
rapidly moving auto trucks. 

“Second. The danger from fire is so 
great that it does not pay to submit the 
entire construction to the chance of de- 
struction by the burning of the timber in 


| the deck. 
| United States in the northern regions | 
; of the clover belt, through unusual sensi- | 

tiveness to winter injury, and failed in | 


“Third. The upkeep of a wooden floor 
is far higher than that of a paved floor 
on a concrete base; and the difference 
in the future will steadily increase, be- 





! live load. 


which | 
naturally varies considerably from that 





cause the cost of timber will rise with its 
augmenting scarcity.” 

General adoption of the concrete floor, 
for which Doctor Waddell so emphatically 
declared seven years ago, has been re- 
tarded to a certain extent by the unsatis- 
factory experience with the older type, 
used extensively in and near cities, con- 


bituminous surfacing carried by steel 
buckle plates. This was the type used 
before the adoption of reinforced con- 
crete slabs, and it has proved to be ex- 
pensive both to construct and to main- 
tain. 

The defects usually noted are broken 
buckle plates, especially where the 
buckle is turned up, broken and loose 
concrete, and frequent expensive repairs 
resulting from the breaking up of the 
pavement and holes in the floor. 


Objections Overcome. 

The reinforced slab design is not open 
to these objections; and in common with 
the older type it possesses the very de- 
sirable quality of rigidity which inspires 
the confidence of those who ride over it. 
To the engineer it also suggests the idea 
of heavier weight, and the first thought 
is likely to be that extra steel will be 
required to carry it, so much, perhaps, 
that the cost of the bridge with concrete 
floor may exceed the cost of a timber- 
floored structure. 

So far as the trusses and floor beams 
are concerned this assumption is correct, 


but on account of the possibility of using 


deeper I beams for stringers and a 
wider spacing the saving in stringer 
weight may be nearly enough to compen- 
sate for the increased weight of trusses 
and beams. 


It would seem that the above compari- 
sons fully 


from the standpoint of economy. From 


other points of view it would also seem | 


that there might be added to the three 
reasons he enumerates, as the basis for 
his preference, several others, as follows: 

1. That a well-shaped and watertight 
concrete floor so formed as to conduct 
the surface water to outlets away from 
the steel work gives better protection 
from the corrosive effects of weather and 
dirt to the steel under it. 

2. That it is maintained with less labor 
and that its upkeep, therefore, causes 
less interference with traffic. 

3. That the first cost of a concrete- 
floored bridge designed to carry heavy 
truck loads is generally but little more 
than a timber-floored design for the same 
Even where prices are un- 
favorable to concrete the cost may only 


| slightly exceed that of a timber-floored 


design. 
4. A concrete floor increases the rigid- 


| ity ‘of the spans and in this respect acts 
| 


as dn aid to the bracing. 


Acreage of Lettuce 
In Arizona Increases 


by Department of Agriculture 
Estimates 9,000 Total. 


The Department of Agriculture, 
through the Bureau of Agricultural 
Economics, has just estimated in its 
weekly report of truck crops that the 
acreage of lettuce in Arizona will reach 


| 9,000, than 1,000 acres of peas have 
been planted in the same State, and that | 
| Maryland shows 1,750 acres of spinach 


against 1,700. in the fall of last year. 
The full text of the report follows: 
There is no change in the earlier esti- 
mate of 9,000 acres of lettuce in Arizona. 
Crop cultivation is clean and growing 
conditions are favorable 


November. 


and spring crops. 
tion lowered the early acreage through 
poor germination. 

The area sown to spinach this fall in 
Baltimore County, Maryland, is esti- 
mated to be around 1,750 acres against 
1,700 in the fall of 1925. 
cuttings are reported mostly good, av- 
eraging 600 bushel hampers per acre. 
Late spinach is not so promising in some 
fields—turning yellow and not growing 
fast enough. Shippers are paying at 
present 35 cents per bushel to the grow- 
ers, canners 25 cents, while table stock 
to stores is bringing up to 55 cents per 
bushel. Unless something untoward oc- 
curs, the average of the early and the 
late cuttings will be to a usual yield this 
fall. 

Preliminary estimate of the commer- 
cial acreage of lettuce planted in the 
early states for harvest, during the 1926- 


27 season, compared with the acreage | 


in four previous years, follows: 
Arizona, winter crops Only, 1922-1928, 
2,900 acres; 1928-1924, 4,050 acres; 1924- 


1925, 2,900 acres; 1925-1926, 6,500 acres; 


1926-1927, 9,000 acres. 

California, 1922-1923, 14,310 acres; 
1923-1924, 18,000 acres; 1924-1925, 25,000 
acres; 1925-1926, 28,000 acres; 1926- 
1927, 34,400 acres. 

Florida, 1922-1923, 3,780 acres, 1923- 
1924, 3,490 acres; 1924-1925, 3,400 acres; 
1925-1926, 1,500 acres; 1926-1927, 1,480 
acres. 

Texas, 1922-1928, 1,140 acres; 1923- 
1924, 760 acres; 1924-1925, 680 acres; 
1925-1926, 640 acres; 1926-1927, 640 
acres. 


support the declaration by | 
Dr. Waddell in favor of concrete floors | 


| up to that date. 


| 19.74 cents last year. 


with car-lot | 
movement expected the last week in | 
The earlier estimate of 1,000 | 
acres of peas will probably cover winter | 
Unfavorable condi- | 


| 8,043. 
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Public Lands 


Grading Demonstrations 
To Raise Beef Quality 


The Department of Agriculture has 
just announced that the modern cattle- 
man of the West is substituting quality 
for quantity in beef to satisfy changing 
demands from the consuming public, and 
that the Department, in order to help 
the cattlemen make this change, is con- 
ducting grading demonstrations in range 
States. 

The full text of the announcement 
follows: 


The old order is slowly changing on 
the open range in favor of th modern 
cattleman who substitutes quality for 


sisting of a concrete bed for block or | W#Ntity to satisfy the changing demands 


of the consuming public for lighter 
weight and better quality beef. 

To help the cattlemen make this 
change, grading demonstrations are be- 
ing conducted in the western range 
States by the United States Department 
of Agriculture all the way from the ir- 
rigated valleys of Washington and the 
mountain ranches of Montana and Wyo- 
ming south to the desert ranches of Ari- 
zona and New, Mexico. These demon- 
strations are conducted on isolated 
ranches sometimes 75 miles from a rail- 
road or at the shipping pens, using herds 
at hand, and are attended by cattlemen 
who often come 100 miles to learn how 
to cull and grade their cattle. 


The financial benefits of marketing | 


cattle by grades and the benefits of na- 
tional standardization of grades, so that 
cattlemen everywhere may know what is 
meant by a certain grade, are being em- 
phasized. In some of these remote val- 
leys or isolated desert ranges are found 
remarkably good stock of good blood 
lines, type, and conformation. 


| Prices Are Weakened 
| In Cotton Trade After 


Period of Steadiness 


Department of Agriculture 
Announces Reports From 
South Reflect Increas- 
ing Demand. 


The Department of Agriculture, Bu- 
reau of Agricultural Economics, in its 


weekly review of the cotton trade, issued | 


November 6, reports that prices early in 
the week were fairly well maintained 
but weakened during the latter part. The 
net decline is given at from % cent to 
13-16 cent. 


ton of the better grades and an inclina- 
tion on the part of producers to hold 
for better prices. Exports for the week 
are estimated at 478,862 bales, compared 
with 223,236 bales for the previous week. 
The full text of the report follows: 
Cotton prices during the early part of 
the week October 30 
were fairly well maintained but showed 
a weakness during the laiter part with 
a net decline for the week of 4% cent to 


futures. 

On November 8, the Government is- 
sues its estimated yield as of November 
1, and the total number of bales ginned 
This announcement the 
trade is awaiting with interest. 


On the New York Cotton Exchange 


December future contracts declined 19 


| points, closing at 12.21 cents compared 


; . | with 20.52 cents th s i 
Weekly Report of Truck Crops | ae eauk oar ts or eee 


| Cotton Exchange the same option was | 


days last season, and on the New Orleans 


down 18 points to 12.31 cents against 
On the Chicago 
Board of Trade December futures de- 
clined 15 points, closing at 12.34 cents 
compared with 19.84 cents one year agro 

Reports from the South reflect an in- 
creased demand for cotton of the better 


grades, and an inclination on the part | 


of producers to hold their cotton for bet- 
ter prices. Sales of spot cotton in 10 
designated markets were somewhat 
smaller than for the previous week, 
amounting to 240,779 bales. For the 


; Same period last year this figure stood 
| at 200,509 bales. 


The average price of 
No. 5 or Middling spot cotton in 10 des- 
ignated markets was down 12 points 
closing at 11.96 cents per pound, com- 
pared with 19.97 cents on the same day 
in 1925. 

Exports for the week ended November 
5 amounted to 478,862 bales, compared 
with 223,236 bales for the previous week, 
and 478,623 bales one year ago. Exports 
from August 1 to November 5 amounted 


| to 2,804,457 bales, compared with 2,647,- 
Yields on early | 


828 bales for the corresponding period 
last year. Figures include exports to 
Canada to September 30. 

Certificated stock at New York on No- 
vember 5 was 76,920 bales; at New Or- 
leans, 40,670; and at Houston-Galveston, 
Total stocks, all kinds, at New 
York, 92,864; New Orleans, 525,869; 
Houston, 695,477, and Galveston, 574,979. 

New York future contracts closed: De- 
cember, 12.21c; January, 12.388; March, 
12.57c; May, 12.78c; July, 13.08 New 
Orleans closed: December, 12.31¢; Jan- 
uary, 12.36c; March, 12.58¢; May, 12.72e; 
July, 12.90c. Chicago closed: Deeember, 
12.34c; January, 12.42c; March, 12.64c; 
May, 12.84c; July, 13.05c. New Orleans 
spot cotton, 12.82c. per pound. 

Cotton movement from August 1 to 
November 5 with comparisons: 
1926 
Bales 
5,083,154 
2,388,629 
2,456,448 
1,264,450 
"7,315,798 


1925 
Bales 
3,957,403 
1,314,165 
4,928,451 
1,568,003 
7,182,550 


Port receipts....... 
Port stocks 
Interior receipts. .. 
Interior stocks 
Into sight.... 
Northern spinners’ 
es 
Southern spinners’ 
et ee, ii ask oon 
World’s visible sup- 
ply of American 
COTtON.....csceve 


611,690 539,988 


1,644,195 1,622,034 


5,464,079 4,377,168 





| 000 boxes 


; months last year. 
13-16 cent per pound fort both spots and | 





Grants 


Homesteads 


Downward Tendency 
Reported in Prices 


Of American Apples 


Quotations on Liverpool 
Auction Drop in View 
of Large Shipments 
to England. 


The Department of Agriculture, 
through the Bureau of Agricultural Eco- 
nomics, has just announced that a cable- 
gram from Edwin Smith, the Depart- 
ment’s fruit specialist in Europe, says 
that prices paid for American apples on 
the Liverpool auction show a continua- 
tion of the downward tendency. 

Exports of apples from the United 
States to all foreign markets during the 
first two months of the current season 
are given as 400,000 barrels and 819,000 
boxes as against 326,000 barrels and 544,- 
000 boxes during the corresponding pe- 
riod last season. 


Downward Tendency. 

The full text of the report follows: 

Prices paid for American apples on the 
Liverpool auction for November 3 hae 
a continuation of the downward tendency 
in evidence during the past month. 

New York Rhode Island Greenings 
again topped the market, but at levels 
lower than those prevailing last week, 
A-242-inch fruit selling slowly at from 
$4.38 to $4.87 per barrel as against $5.60 
to $6.57 per barrel last week. York Im- 
perials and Winesaps from Virginia were 
the next most favored varieties but 
brought from 50 cents to $1.00 per bar- 
rel below the level of the previous week. 
Oregon Yellow Newtowns were slightly 
higher, having brought about 12 cents 
per box above last week’s quotation. 

Fruit In Good Condition. 

Practically all of the fruit offered dur- 


ing the week was in good condition, with 


the exception of New York Baldwins 


| which were variable, A-2%-inch fruit in 


fair condition selling slowly at $3.41 
to $3.83 per barrel. The British market 
in general is glutted with apples. Sup- 
plies of all barreled varieties are in ex- 
cess of demand. Of the boxed varieties, 
Washington Jonathans and Oregon Yel- 


R ed eis: that the ie | low Newtowns are only in moderate sup- 
eports from the South, the statement | 


| says, reflect an increased demand for cot- 


ply, but supplies of California Yellow 
Newtowns are liberal. The demand dur- 


ing the auction was slow both for boxed 
and barreled varieties. 


Exports of apples from the United 
States to the United Kingdom during 
August and September of 1926 amounted 


to November 65 | °° 386,000 barrels and 428,000 boxes as 


compared with 281,000 barrels and 295,- { 
during the corresponding 
Exports to all for- 
eign markets during the first two months 


| of the current season amounted to 400,- 
| 000 barrels and 819,000 boxes as against 


| 826,000 barrels and 544,000 boxes during 
| the corresponding period last season. 


Slowness of Lightning 
Fires Aid to Foresters 


Department of Agriculture Con- 
ducts Experiments in‘ Moun- 
tain Regions of West. 


The Department of Agriculture has 
just announced that observations tend 
to prove that frequently as many as 48 
hours elapse between the striking of 
lightning in a forest and the appreciable 
start of a fire. This interval, the state- 


ment says, is of practical value, as it 
give the attacking forces time to get to 
the fire before it is out of bounds. 
The full text of the statement follows: 
Lightning causes a great many forest 


| fires in the northern Rocky Mountain re- 


gion in Montana, Idaho, and a_ small 
portion of Washington. The Forest 
Service maintains about 170 fire lookouts 
in this district which incidentally make 
observations on lightning and other 
weather phenomena. The Weather Bu- 
reau of the United States Department 
of Agriculture has stations in this region, 
but they are comparatively few and at 
lower elevations. Reports from the .For- 
est Service lookouts are therefore ex- 
tremely useful to scientists of the 
Weather Bureau in connection with the 
observation of lightning storms and the 
sending of warnings of various kinds. 

Charts prepared by H. T. Gisborne, of 
the Northern Rocky Mountain Forest 
Experiment Station, show to what ex- 
tent the danger of forest fires started 
by lightning is modified by the amount 
of rain accompanying the storm. In gen- 
eral, the shorter the rain, the greater 
the fire danger from lightning, since the 
timber or fuel has less chance to absorb 
moisture. 

An interesting and practical phase of 
the study that has been made of light- 
ning fires is the determination of. the 
number of hours between first sighting 
each lightning storm and the time of dis- 
covering each fire caused by it.  Fre- 
quently a considerable time, elapses be- 
fore a fire actually gets a good start. 
This interval is often as much as 48 
hours, which gives the attacking forces 
time to get to the fire before it is out 
of bounds. This delay is probably due 
to the forest fuels being’ too damp to 
blaze for some time after the storm has 
passed, 
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National Defense 


American Aviators 
Hold Chance to Keep 
Schneider Trophy 


Thrée Pilots Will Seek Third 
Victory in Race With Ital- 
ians, Giving Permanent 

Possession. 


The Department of the Navy an- 
nounced on November 6 that the United 


States has a chance to win the final leg 
in the competition for permanent posses- 
sion of the Schneidey seaplane trophy, in 
the race to be held with the Italian chal- 
lengers on November 11. 

The race, in which the Navy with 
three planes, defends the cup against the 
Italian team, will be held over Hampton 
Roads, Virginia. 

The Department of the Navy points out 
that this is the only great international 
aviation competition in 1926, many of the 
othi-famous flying trophies having al- 
ready been wonby flyers of other nations. 

The race has not been changed in any 
particular, it was stated orally at the De- 
partment of the Navy, by the death on 
October 30 of Lieut. Frank H. Conant, 2d, 
one of the three American flyers. His 
place will be taken by Laput. C. C. Cham- 
pion, the designated alternate, who will 
fly Lieutenant Conant’s plane. 

The official statement of the Depart- 
ment of the Navy, describing the 
Schneider trophy race, follows in full: 

The United States on November 11 
has the opportunity of permanently re- 
taining possession of the Jacques 
Schneider Cup, the international trophy 
for racing seaplanes, when a team of 
three American naval aviators compete 
with the visiting Italian team at Nor- 
folk, Va. 

United States teams have won the 
trophy in the last two competitions, and 
the rules for the Schneider trophy pro- 
vide that permanent possession of this 
international cup will go to the country 
which wins it three times in a period 
of five years. 

Italy’s entries will 
Macchi-Fiat monoplanes equipped with 
twin pontoons and 8 horsepower en- 
gines, which give the planes a reported 
speed of approximately 250 miles per 
hour. The Italian pilots are: Maj. Mario 
de Bernardi, Capt. Arturo Ferrarin, 
Capt. Guascone Guasconi, and Lieut. 
Adriano Bacula, all of the Italian Royal 
Air Force. 

Three American Pilots. 

The United States entries will be the 
R3C-1, with a Curtiss V1400 engine, 
which won the Pulitzer race and the 
Schneider Cup race in 1925>.and will be 
piloted this year by Lieut. C. Frank 
Schilt, United States Marine Corps; the 
R3C-3 with a new Packard 1500 engine, 
piloted by Lieut, George T. Cuddihy, 
United States Navy, and the R3C-4 with 
a new Curtiss 1550 engine, flown by 
Lieut. C. C. Champion, United States 
Navy. The United States planes are 
sister ships, having been built at the 
same time for last year ’s racing events. 
The course at Norfolk, Va. has been 
laid out by the National Aeronautic As- 
sociation, and is the usual triangular 
shape, except that the turns are sharper 
than those of recent years. This, it is 
believed, will test the pilots’ skill to the 
utmost, and may operate to cut down the 
average speed of the contesting racers. 

For the contest on November il, a 
triangular course has been laid out from 
the southern end of the Newport News 
wharf to the northern end of the Naval 
Operating Base, Hampton Roads; then 
northeast to a point 15.906 kilometers 
from the Operating Base and back south- 
west to Newport News wharf. The dis- 
tance from Newport News to Hampton 
Roads is 10.073 kilometers. From Hamp- 
ton Roads to the turning: point is 15.906 
kilormeters and the distance back to New- 
port News is 24.021 kilometers; making 
a total of 50 kilometers. There will be 
seven laps in this race, or a distance of 
350 kilometers. 

French Hold Trophies. 
Schneider trophy represents the 
only international aviation competition 
of the year. The Gordon Bennett Cup 
was the first international classic and 
this was won by the French after three 
successive victories. Following this, the 
Deutsch Cup, presented-by the late Henri 
Deutsch de la Meurthee, was also taken 
by the French after two successive races. 
The French also captured the Beaumont 
Cup, presented by an American, Commo- 
dore Beaumont. 

The Jacques Schneider Maritime Cup 
was presented in 1912 to the Aero Club 
de France by Mr. Jaeques Schneider of 
France. This cup is a magnificent trophy 
of gold, silver and bronze. For the first 
three races, M. Schneider also provided 
a cash prize of $5,000 to be distributed 
among the pilots finishing first, second 
and third. 

The competition for this cup has been 
usually keen. Italy was within reach 
of the trophy in 1922, having won the 
two previous contests, but lost to Eng- 
land that year. The first competitive 
race was held at Monaco, August 16, 
1913, and was won by M. Prevost, of 
France, in a Deperdussin float seaplane, 
with a 160-horsepower engine. 

Inasmuch as the country which wins 
the contest must organize the race for 
the following year, the second competi- 


consist of three 


The 


tioh was also held at Monaco on April | 


20, 1914. Entries were made by the 
United States, Great Britain, France, 
Germany and Switzerland. The race 
was won by the British entrant, Howard 
Pixton, in ‘a Sopwith float seaplane, 
fitted with a 100-horsepower Gnome en- 
gine. 
Fog Annulled Race. 

The anntal competition for the 
Schneider cyp was postponed during the 
Great War. The 1919 contest, held at 
Bournemouth, England, was annulled be- | 
cause of dense fog, only one contestant, 
M. Janello, of Italy, completing the 
course. The fog was so dense that ob- 


| 
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Bulkhead Shift Approved 
To Aid Proposed Roadway 


Changes in the bulkhead line at Fort 
Hamilton, N. Y., have been authorized 
by the Assistant Secretary of War, it 
has been announced at the department 
to make room for a new 2road 
which the City of New York plans 
to construct along the waterfront of the 
Narrows at Fort Hamilton. The full 
text of the announcement follows: 

The Assistant Secretary of War. (Col. 
Hanford MacNider) has approved the 
following: 

Application made by the Board of Es- 
timate and Apportionment of the City of 
New York for a modification of the bulk- 
head line in the Narrows and Gravesend 
Bay, at Fort Hamilton, Brooklyn, N. Y. 

The change consists mainly in advane- 
ing the bulkhead line closer to the pier- 
head line adjacent to the United States 
Government reservation and the city 
property, between Fort Hamilton Avenue 
and Fourteenth Avenue. 

The city proposes to construct a road 
along the waterfront adjacent to Fort 
Hamilton and the city property to shorten 
the route of travel through this territory. 


Japan to Decorate 
American Aviators 


Who Cireled World 


Six Army Fliers to Receive 
Imperial Orders of Sacred ‘ 
Treasure and of 
Rising Sun. 


The six aviators of the American Army 
who flew around the world in 1924 have 
been awarded decorations by the Japa- 
nese government, the Department of 
War has just announced. They will re- 
ceive the investiture and the medals 
shortly. 

The aviators were authorized to ac- 
cept foreign decorations on account of 
the flight in the same Act of Congress 
which awarded them the Distinguished 
Service Medal. 

The full text of the announcement fol- 
lows: 

The Japanese Government has an- 
nounced its intention of decorating the 
American aviators who participated in 
the recent flight around the world. 

Two Types of Orders. 

Lieutenant Lowell H. Smith, Lieuten- 
ant Leslie P. Arnold, and Lieutenant 
Henry H. Ogden will be awarded the 
Order of the Sacred Treasure, while 
Lieutenant Leigh Wade, Lieutenant Erik 
H. Nelson, and’ Lieutenant John Hard- 
ing, jr. will receive the Order of the 
Rising Sun. 

The Japanese Ambassador, His Excel- 
lency Tsuneo Matsudaira, had hoped to 
make the presentation in person in be- 
half of his government. But this plan 
necessarily will be changed because of 
the impracticability of assembling the 
personnel of the flight for such a cere- 
mony. 

Lieutenant Smith is stationed in Hono- 
lulu, and Lieutenants Nelson and Arnold 
are in California. Lieutenants Wade, 
Harding and Ogden are now out of the 
active service. r 

Decorations Arrive. 


Colonel Noburu Morita, I. J. A.. Japa- 
nese Military Attache, has called at the 
War Department to confer on the pre- 
liminary details of the presentation. He 
stated that the decorations had already 
arrived in this city. 

An Act of Congress (Public No. 470, 
68th Congress) awarded to these officers 
the Distinguished Service Medal and also 
authorized each of them to accept any 
medals or decorations bestowed upon or 
tendered to them by foreign govern- 
ments. 


servers in the finish stake boat could 
not see the plane as it~ flashed over the 
line. 

In courtesy to the sportmanship of M. 
Janello, the 1920 race was held in Italy, 
at Venice, and was won on September 
21, by the Italian entry, Luigi Bologna, 
in a Savoia flying boat, with a 
horsepower engine. Italy again won ig 
Venice with G. de Briganti as pilot, 
flying a Macchi seaplane, powered with 
a 200 Isotta engine. 

Italy’s supreme chance to retain the 
cup permanently was lost in 1922 at 
Naples, when Capt. H.C. Laird, the 
British entry, flew his Supermarine Sea 
Lion II, across the finish line ahead of 
the Italian entries. 

The Unitéd States took first place in 
when Lieyt. David Rittenhouse, 
United States Navy, won against Brit- 
ish and French entries at Cowes, Eng- 
land, in a Curtiss float seaplane. The 
1924 contest was canceled by the United 
Stated because of lack of foreign entries. 

America Wins Again. 

The 1925 contest, held at Baltimore, 
Md., was won by Lieut. James Doolit- 
tle, United States Army, over a field 
of entries, including British and Italian 
challengers. With this victory, the 
United States gained two of the three 
“legs” on the Schneider trophy, and this 
year’s contest with Italy will give the 
United States the same opportunity the 
Italian team had in 1922. 

The general rules for the race provide 
for a navigabiljty test on the two days 
preceding the race. This test, which 
may be held in rough water, is over a 
five-mile course and requires the pilot 


| to taxi over the starting line, take off, 


land, taxi one-half mile between two 
buoys at a speed over 12 miles, take 
off, land, taxi one-half mile between a 
second set of two buoys, then take off, 
land and taxi over the starting line. 
Thereafter the seaplane must remain at 
anchor for six hours. 

This provision necessitates a sea- 
worthy cel of racing seaplane, in which 
speed cannot be obtained solely by sacri- 
ficing weight or strength in the landing 
structure. No changes in the seaplane, 
other than shifting propellers. are al- 
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Helium 


Gas 
| Tests 


Men Try Out Effects 


In Pressure Chamber 


Element Declared to Decrease 
Hazards Now Attendant on 
Decompression. 


The Bureau of Mines of the Depart- 
ment of Commerce, in a statement made 
public on November 6, reports the discov- 


ery of important uses of helium gas in 
under-sea diving operations, aside from 
its generally known use in the safe oper- 
ation of dirigibles of the air. 

The Bureau predicts greater extension 
of the time and depth of under-water 
operations by divers as the result of tests 
conducted by it, in cooperation with the 
Navy Deparment and the United States 
Public Health Service, as to the use of 
the gas in synthetic helium-oxygen at- 
mospheres \for restoration to normal at- 
mospheric conditions of divers or others 
who work under increased atmospheric 
pressure. The success attending the sal- 
vaging of the hull of the U. S. Submarine 
S-51, sunk after being rammed near New- 
port, R. L, by the coastwise steamer 
“City of Rome,” is attributed, by the Bu- 
reau, largely to the use of helum gas. 

It is pointed out that the one great dif- 
ficulty confronting the Government in its 
experiments designed to extend the use 
of helium gas in diving operations is to 
find sufficient quantities of helium at rea- 
sonable prices. If these factors can be 
met, the Bureau says, it foresees vir- 
tually unlimited “possibilities ahead in the 
use of synthetic atmospheres for divers 
during their entire time under pressure, 
as well as a minimum of diving hazards. 


Statement Is Given 
In Full Text 


The Bureau of Mines’ statement, in full 
text, follows: 

Helium, the rare, non-flammable gas 
so essential in the safe operation of the 
monster dirigibles of the air, has also 
found important uses in under-sea ex- 
ploration. As the result of experimental 
work by the Navy Department, the U. S. 
Public Health Service,:and the Bureau of 
Mines of the Commerce Department, the 
use of the gas in synthetic helium-oxygen 
atmospheres for “decompression,” or res- 
toration to normal atmospheric condi- 
tions, of divers or others performing 
labor under increased atmospheric pres- 
sure, by preventing caisson disease, 
promises to extend greatly the time and 
depth of under-water operation by divers 
and thus to enlarge the whole range of 
submarine engineering. 

The employment of such artificial at- 
mospheres is given much credit for the 
successful salvaging of the hull of the 
U. S. Submarine S-51, accidentally sunk 
near Newport, R. bh. by the: coastwise 
steamer “City of Rome.” As a testi- 
monial to the work of the scientists of 
the Bureau of Mines in developing this 
new safety factor in diving operations, 
there is mounted in the lobby of the bu- 
reau’s great experiment station at Pitts- 
burgh, Pa., a most interesting relic, the 
ship’s bell of the ill-fated S-51. The bell, 
salvaged from the sunken submarine 135 
feet below the surface by Chief Torpedo- 
man Francis George Smith, was pre- 
sented to the Bureau of Mines by the 
naval commander in charge of salvaging 
operations. 

Following the successful salvaging of 
the S-51, experiments have been resumed 
at Pittsburgh by the Navy Department, 
the Bureau of Mines, and the Public 
Health Service looking toward the exten- 
sion of the use of helium gas in diving 
work. If helium can be made available 
at comparatively low cost, it is consid- 
ered that the possibilities of using such 
synthetic atmospheres for divers during 
their entire time under pressure are al- 
most unlimited, and that diving hazards 
will be reduced to a minimum. 


“Bends” Declared Chief 
Obstacle in Diving 


The main obstacle to work of any 
kind under increased air pressure is 
the danger. of the development of 
“bends,” (the common term for symp- 
toms of caisson illness, as the symptoms 
are often pains or cramps). This 
malady arises from too rapid decompres- 
sion of an individual after having been 
exposed to atmosphere at high baro- 
metric pressure. 

Nitrogen gas exists in the blood and 
body tissues in simple solution. The 
amount that will be dissolved depends 
upon the baromitrc pressure, the tem- 
perature, and thecoefficient of solution 
of the gas, nitrogen. Ifthe decrease 
in pressure is not carefully controlled, 
and sufficient time is not permited for 
the gas to escape quietly into the blood 
and thence from the iungs, bubbles will 
form in the tissues and blood vessels. 
This bubbling action is very similar to 
that of a carbonated beverage when 
the bottle is opened, except that the 
gas which causes the liquid to effervesce 
is carbon dioxide, whereas in caisson 
sickness the bubbles are mostly nitrogen. 

The bubbles are most dangerous if 
formed in the spinal cord and brain, 
causing paralysis or death. If bubbles 
form an additional danger is their ten- 
dency to increase in size on further 
lowering of pressure. There is also the 
possibility that a number ‘of small 
bubbles may aggregate to form large 


lowed between the navigability test and 
the race. 

The competition for the Schneider cup 
under the rigid rules outlined, has been 
a very valuable stimulus for developing 
seaworthy fighting planes of high speed. 
This may best be illustrated by a re- 
sume of the competition which shows 
that the average speed-of seaplanes has 
been raised from 45.75‘miles per hour 


in 1918 ta 232.573 miles per‘hour in 1925. 
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Aeronautics 


Show Use of Helium Gas Will Increase Scope 


Of Divers in Salvaging, Bureau of Mines Declares 


a 


ones. Control pang ae the decompression 
to prevent the formation of bubbles is 
the most difficult problem of caisson 
and diving work. 

Much work by the Navy Department 
and many other investigators has been 
done on arranging suitable tables for 
the safe decompression of caisson work- 
ers and divers from various pressures 
and depths of water. In spite of pre- 
caution in decompression, caisson dis- 
ease often does develop in an individual 
following exposure to high pressure. As 
a rule it can be relieved and controlled 
by recompression—that is, by putting 
the victim back under pressure which 
decreases the size of the nitrogen 
bubbles which are causing the trouble 
and thus symptoms disappear as soon 
as the adequate pressure is reached. 


Delay in Treatment 
May Prove Fatal 


In case a subject with “bends” is re- 
compressed immediately, symptoms usu- 
ally disappear. If the recompression is 
delayed, sufficient damage may be done 
to tissue to produce more or less lasting 
symptoms, or the victim may die through 
bubbles in the heart or brain. 

A diver may descend rapidly with no 
ill-effects from pressure so long as he 
keeps his ears cleared—that is, the same 
pressure inside the eardrum as outside 
—otherwise he is liable to severe pain if 
not rupture, or breaking of the mem- 
brane. A good diver can descend to 
190 feet in two or three minutes with- 
out difficulty—in’ fact as rapidly as his 
tenders can feed out his hose, life-line, 
and telephone cable, whith are usually 
bound together to form a single line. 
On reaching the bottom or the working 
place, the men cease feeding. him line 
except to take in or play out line to 
meet the necessity of his movements. 

When ready to start back to the sur- 
face the tenders haul in the line and lift 
the diver from the bottom. Experienced 
divers can make themselves light by in- 
creasing the pressure in their diving 
dress, thereby making themselves more 
buoyant. The ascent, however, is not 
usually a continuous one. The decom- 
pression schedules are based on stages 
of decompression or rests at various in- 
tervals of depth—that is, the diver is 
hauled up a certain distance and then 
stopped for a period to allow the excess 
gas to escape from his body fluids and 
tissues. The number of these stops in- 
creases with the depth and period he 
was exposed to the pressure at the bot- 
tom. In some cases a steel platform is 
lowered over the side of the diving barge 
to a point above where there is danger 
of entanglement in wreckage or obstruc- 
tions on the bottom, or free from the 
hose and life-lines of other divers who 
may be down at the same time. 


Diver Crawls Aboard 
For Haul to Surface 


When the diver who is undergoing 
decompression reaches the platform on 
his way up, he crawls on and he is 
hauled the remainder of the way by a 
winch or derrick, but stops are made at 
various intervals as before. 

When the diver finally is lifted from 
the water he is undressed rapidly, some- 
times given a stimulant if cold, and al- 
ways obseryed for the first signs of 
bends. If these occur he is immediately 
placed inside a specially designed steel 
chamber and recompressed to relieve the 
symptoms. If no steel chamber, Some- 
times called by divers the “Iron Doctor,” 
is available the diver may be put down 
into the water and thus go under pres- 
sure to relieve the symptoms. 

The precautions which must be taken 
to arrest the occurrence of bends, or 
caisson illness, and the time required to 
decompress or bring a diver back to the 
surface after he has performed his work 
have always been a major factor in the 
depth and range of diving work. The 
deeper a man dives the more excess ni- 
trogen he will absorb; consequently, it 
will take much longer to decompress 
safely and bring him back to the sur- 
face. 

Likewise, the longer he stays on the 
bottom at Wo rk the more excess nitrogen 
he wall absorb, which will also increase 
the period of decompression. The de- 
compression time increases rapidly at 
depths below 100 feet and at 200 to 250 
feet the time becomes too long for prac- 
tical work, even though the working pe- 
riod is reduced to 10 or 20 minutes. For- 
example: It would require several hours 
to decompress safely and bring back to 
the surface a diver who has worked 15 
to 20 minutes at a depth of 250 feet. 

This long period of decompression is 
fatiguing to the divers and also may be 
dangerous to undertake. Storms may 
arise which, because of the rise and fall 
of the ship, would likewise jerk the diver 
(as he virtually hangs on a rope on the 
side of the vessel) up and down. This 
often causes nausea, or injury, especially 
to his ears, through the change in pres- 
sure at the up-and-down positions 
through which he rises and falls. 


Other Dangers Join 
In Limiting Work 


The water may be very cold and he 
may suffer from numbness and poor cir- 
culation; something may go wrong witn 
the diving equipment; or he may become 
injured. All of these make long decom- 
pression periods hazardous and have in- 
directly limited the range and depth of 
undersea work. 

Nearly all investigators agree that the 
nitrogen of the air breathed by the 
diver is the main cause of the bubbles. 
Normal atmospheric air contains approx- 
imately 79 per cent of nitrogen and 21 
per cent oxygen. There is a_ small 
amount of carbon dioxide (0.03 per cent) 
and some rare gases, but these are ap- 
parently of no marked significance. 

Rather recently the Bureau of Mines 
became interested in pressure and caisson 
work and as a result started investiga- 
tive work at its Pittshureh exneriment 


sure is equivalent to a head or 








Expense of Material 


Called Chief Obstacle | 


Work at New Depths Foreseen 
If Supply Is Available at 
Reasonable Price. 


station. This work was initiated by Dr. 
R. R. Sayers, chief ‘surgeon of the Bu- 
reau; W. P. Yant, associate chemist; and 
Joel Hildebrand, professor of chemistry, 
University of California. 
was made to develop a_synthetic atmos- 
phere which would be more suitable for 
divers than ordinary air. 

After a large number of experiments 


had been made on animals it was found | 
| that by 


replacing the nitrogen of the 
air with helium, and also reducing the 
exygen content below that of normal air, 
an atmosphere could be made that w oulg 
permit decompression in one-third 


that also the deleterious effects from 
oxygen poisoning could be prevented. 
The advantage of helium is that it is 
only about half as soluble as nitrogen 
and thereby greatly reduces the amount 
of excess gas that a man will accumu- 


late while under pressure, and that will | 
have to be given off in decompression. | 


Also, because the helium molecule is 
smaller than nitrogen, it will diffuse more 
rapidly, and the escape of the excess 
gas will be facilitated. The quantity of 
oxygen is controlled within the amounts 
which will not cause deleterious effects, 
yet be sufficient for performing work. 
Need of Oxygen ” 
Varies With Pressure 


For very high pressure the amount of 
exygen in the synthetic air may be in- 
sufficient to support life at ordinary at- 


mospheric pressure or low pressures, at 


which time it must be enriched, but at 
the higher pressures it will become ade- 
quate owing to the ‘building up of the 
partial pressure of that constituent. 

Animals were subjected to pressures 
of 500 pounds and decompressed with no 
apparent ill effects. A 500-pound pres- 
depth 
of about 1,200 feet of water, or about 
four times that of the record dive in 
Pearl Harbor made by the United States 
Navy divers a number of years ago. 
Divers often work at depths greater 
than 150 feet but very few at 200 feet. 

The work carried out on animals does 
not signify that men will be able to go 
to those very high pressures, because 
animals are more easily decompressed 
than men, but it does not signify that 
the depth may be markedly increased 
and the period of decompression de- 
creased.. Animals similarly exposed to 
ordinary air could not stand the pres- 
sure, and required a much longer period 
of decompression for even lower pres- 
sures. 

With this information, the investiga- 
tors consulted with the Navy Depart- 
ment and a trial test on men was ar- 
ranged under the supervision of Chief 
Gunner C. L. Tibbals, commander of the 
United States salvage ship Falcon. 

Chief Gunner Tibbals was the first 
man to use the synthetic atmosphere 
under pressure. After a successful ex- 
periment, two more of the crew volun- 
teered for tests which were also success- 
ful. As a result, a cooperative investi- 
gation was planned between the Navy 
Department and the Bureau of Mines for 
conducting a more thorough investiga- 
tion of the advantages to be gained by 
the use of synthetic atmospheres, like- 
wise, to work out favorable rates of de- 
compression and to make a study of cais- 
son illness with a view of devising ~wways 
and means of prevention. 


Experiments Conducted 


In Pressure Chamber 

Chief Gunner Tibbals and seven ex- 
perienced divers were detailed to the 
Pittsburgh experiment station of the Bu; 
reau of Mines to work in cooperation 
with Dr. R. R. Sayers, Chief Surgeon, 
and W. P..Yant, associate chemist, of 
the Bureau. Dr. Charles K. Reinke, act- 
ing assistant surgeon, United States Pub- 
lic Health Service, was also assigned to 
the medical phase of the work. 

A ratther extensive program has been 
séarted. \The experiments are conducted 
in a large pressure chamber with men 
as subjects. This chamber or room, the 


most modern of its kind was built at the j 


U. S. Navy Yard at Norfolk, Va. It has 
electric lights, telephone, windows, fan, 
and adequate control apparatus, all de- 
signed-to stand a test pressure of 1,000 
pounds or 600 pounds working pressure. 
The walls and doors are of steel approx- 
imately 1% inches thick. 

Another tank into which divers may 
be placed under pressure to simulate 
diving conditions will be used in order to 
conduct work under practical conditions. 

During the course of the investigation 
the work has been twice temporarily dis- 
continued to allow the personnel to take 
part in outstanding diving and salvag- 
ing operations. The first of these was 
inspection of the S. S. Lakeland, a vessel 
which sank in about 200 f@et of water 
a few years ago in Lake Michigan, just 
gutside the Sturgeon Bay Canal. This 
assignment necessitated the inspection 
of the inside of the vessel, a feat not 
heretofore attempted on such an exten- 
sive scale. The work was successfully 
carried out without injury to any of the 
five divers. 

The personnel engaged in the investi- 
gative work at Pittsburgh had just re- 
turned from the inspection of the Lake- 
land when the U. 
by the coastwise steamer City of Rome 
and sunk off Newport, Rhode Island. The 


| entire diving personnel was assigned to 


the salvage crew of the-U. S. S. Falcon, 

to aid in the recovery of the lost vessel. 
In the salvaging of the S-51, the helium 

atmosphere played an important role. At 


to |; 
one-fourth the time required for air and | 


S. S. S-51 was rammed | 


tember 
An attempt : 
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Navy Officer’s Lost Watch 
Is Found After 18 Years 


A watch lost by a commander in the 
Navy when he was a midshipman in Ma- 
nila, P. I, 18 years ago, has been re- 
ported found in a pawnshop in the same 
city, in an announcement issued by the 
Department of the Navy. 

The full text of the announcement fol- 
lows: 

A gold watch A. W. O. L. for 18 years 
from its owner has been captured by the 
Chief of the Secret Service, City of Ma- 
nila, Philippine Islands. 

The watch, an open-faced Elgin with 
monogram “CCS,” was reported lost to 
the Manila police in December, 1908, by 


| Midshipman Charles C. Slayton, attached 


to the old U. S. gunboat “Concord,” and 
was unearthed in a pawnshop there Sep- 
22, 1926. The watch will be re- 
turned to the custody of its former 
owner, who is now a commander in the 
Navy, serving as executive officer of the 
cruiser “Richmond.” 


Sea-Level Navigation 


For C. and D. Canal 


Waterway to Be Closed Tempo- 


rarily for Removal of 


Lock Structure. 


The approaching eompletion of the low- 
ering of the Chesapeake and Delaware 
canal to sea level is forecast in an an- 
nouncement November 6 by the Depart- 


| ment of War that the canal will be closed 


to traffic during the final stage of the 
work, beginning January 31, 1927. 
The full text of the announcement fol- 


| lows: 


| Wilntington, Del., 





Colonel E. I. Brown, District Engineer, 
has submitted a plan 
covering the necessary closing of the 
Chesapeake and Delaware Canal during 
the last part of the period while it is be- 
ing lowered to sea level. The plan has 
been approved by Major General Edgar 


| Jadwin, Chief of Engineers. 


On or about January 31, 1927, the ca- 
nal will be closed and work will then be 
commenced on the removal of the dykes 
and of certain portions of the lock struc- 
tures. It is expected again to have the 
canal open possibly in two weeks, but at 
the longest in one month. 

The Chesapeake and Delaware Canal 
connects Chesapeake Bay and the Dela- 
ware River through the narrow neck 
near Chesapeake City, Md. The old lock 
canal was operated for about 100 years 
as a commercial enterprise, and was fin- 
ally purchased by the United States. 

After its purchase, work was under- 

taken to lower it to sea level by dredging 
out the existing channel. That work is 
practically concluded, and it is now neces- 
sary to close the canal and remove the 
old construction in order to permit navi- 
gation at sea level. 
“acini icici lies aaasas 
all times in the decompression chamber 
there was a full tank of a synthetic at- 
mosphere of helium and oxygen, at- 
tached to a breathing apparatus. In cas¢ 
a diver developed bends, or in case re- 
compression after the development of 
bends did not correct the condition with 
satisfactory promptness, the subject 
donned the breathing apparatus and in- 
haled the synthetic helium atmosphere 
while under the pressure. His nitrogen 
was then replaced by the helium, and 
this gas, being so much more easily elim- 
inated, accelerated his recovery and often 
removed the symptoms in surprisingly 
short periods, as compared with the nor- 
mal atmospheric air. 

Were it not for the high cost of helium, 
the possibilities of using a synthetic at- 
mosphere of helium and oxygen during 
the entire period divers are undér pres- 
sure would be almost unlimited. Instead 
of an hour on the bottom at 135-foot 


: depth, nearly two hours could be spent, 
| without any increase in the period of de- 


compression. This would permit of much 


' faster work without the constant inter- 


| 


| 
| 
| 
| 
| 


| the 


' sought-after bell to the surface. 


| might be salvaged by a third party. 


ruptions incident to the changing of 
shifts. Or, on the other hand, work 
might be carried on by a diver for an 
hour at a depth of more than 200 feet. 
This would make possible the salvaging 
of many wrecks which are not now con- 
sidered practicable for salvage, on ac- 
count of the enormous period necessary 
to decompress workers who might de- 
scend to the requisite depth. 

Under present conditions, diving haz- 
ards have been reduced to a minimum, 
for, granting the presence of a trained 
observer in charge of the personnel, the 
symptoms of caisson illness can be rec- 
ognized ‘as soon as they develop, and, 
prompt recompression, especially if the 
helium apparatus is used, will in every 
case control the trouble; after which it 
is merely a question of decompression at 
an adequately slow rate of speed. 


Divers Always Rivals 
In Getting Ship’s Bell 


Landsmen may not be generally aware 
of the intense rivalry for possession of 
the signal bell of a sunken craft which is 
customarily indulged in by deep sea 
divers. In the case of the bell of the S-51 
a most unusual game of submarine hide- 
and-seek was participated in by the divers 
engaged. 

“It became a matter of personal pride 
with some of us to keep the bell out of 


, the way of the remainder of the men,” 


says Chief Torpedoman Smith. “Today 
the bell would be in a given spot; tomor- 
row some enterprising diver, happening 
upon its hiding place, might stow it away 
in an entirely new place, from which it 
As 
the original ‘thief’ of the bell, I was often 
hard-pressed to keep one guess ahead of 
others in discovering new hiding 
places. The day came when I deemed it 
wise to abtempt to bring the much- 
I had 
hidden it for two or three days prior to 
this in the engine-room, a place fre- 
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Science 


Smithsonian Library 


Service Extended to 
All Scientific World 


Aid of Institution — 
in Call From Represent+ 
atives of Eight 
Nations. 


The Smithsonian Institution has just 
announced the receipt of information 
from foreign librarians saying that*the 
libraries of their countries were depénd- 
ent for essential records of many ad- 
vances in science upon the Smithson= 
ian’s policy of free distribution and upon 
its international exchange service. The 
latter service, it is stated, has become the | 
channel for the distribution of American 
scientific writings abroad and foreign | 
scientific writings in America. 

The full text of the statement authors 
ized by the Smithsonian Institution folk 
lows: 

Librarians from Moscow, from Tokyo, 
from England, France, Belgium, Hol- 
land, Denmark and Germany, have called 


| recently at the Smithsonian Institution 


to express thanks for the services of 
the institution to science, education and 
general. culture in their countries. They 
declared the libraries of their countries 
to be dependent for essential records of 
many advances in science upon the 
Smithsonian’s unique policy of free dis- 
tribution of its publications to scientifie 
bodies, and on its international exchange 
service. 

The occasion of the librarians’ visit 
to the United States was the recent 
Fiftieth Anniversary Conference of the 
American Library Association. Those 
who called at the Smithsonian subse- 
quently included Dr. Henry Guffy, presi- 
dent of the British Library Association; 
Dr. K. Matasumoto, director of the Im- 
perial Library of Japan; Madame. L. 
Haffkin Hamburger, representative. of 
the Commissar of Education, Moscow; 
M. Eugene Morel, chief of the Legal 
Deposit of the Bibliotheque Nationale, 
Paris; M. Camille Gaspar, keeper of 
Manuscrips in the Bibliotheque Royale, 
Brussels; Dr. Oskar Thyregod, president 
of the Special Libraries Association, 
Copenhagen; Dr. Jacobter Meulen, libra- 
rian of the Palace of Peace, The Hague; 
Dr. Hugo Kruss, general director of the 
State Library, Berlin; Dr. Adolf Jur- 
gens, business manager of the Govern- 
ment Exchange Bureau, Berlin, and Dr, 
K. O. Bertling, director of the Amerika- 
Institut, Berlin. 

The debt of the countries represented 
by these librarians to the Smithsonian 
dates back to the Institution’s begin- 
nings in 1847, when its first secretary 
established the policy of free distribu- 
tion to learned societies throughout the 
world of Smithsonian publications, as 
one means of insuring “the diffusion of 
knowledge among men.” Carried out on 
such a scale, this was a new step, and 
its service in the advance of science has 
been of immeasurable benefit. In conse- 
quence of it, in whatever corner of the 
earth—in Borneo, in Siam—groups of 
thinkers are organized, the traveler finds 
the green covers and golden torch of the 
various ‘Smithsonian series holding, the 
place of honor on the library. shelves. 
Lack of funds has greatly decreased the . 
number of publications issued and dis- 
tributed by the Smithsonian in recent 
years, however. 

The International Exchange Service 
was the Smithsonian’s second contribu-_ 
tion to further the interchange of new 
ideas and discoveries. It soon became the 
channel for the distribution of American 
scientific writings abroad and foreign 
scientific writings in America. Govern- 
ments at length recognized this idea as 
so sound that they adopted it and enlisted 
the organization as a medium of ex- 
change for their official publications. 

The Smithsonian still administers this 
Government bureau. In 1924 it sent and 
received a total of 460,658 packages»of 
scientific and governmental literature. 
The shipments abroad went to 80 distrib- 
uting agencies in 54 different countries, 
including Tasmania and Iceland, Liberia 
and Latvia. In that same year this 
Smithsonian serviee acted as the receiv- 
ing agency for the restocking of libraries 
destroyed in the Tokyo earthquake. Dr. 
Matasumoto on his recent visit expressed 
especially Japan’s gratitude for this aid. 


quented by few, but these were my most 
formidable competitors. The ‘trail’ was 
becoming decidedly hot; I knew that soon 
someone would be sure to stumble upon 
the treasure-trove and ruin my chances 
of being the lucky man and, considering 
everything, I thought it advisable to 
bring the ‘loot’ up before it should be ‘re- 
stolen’ from me. 

“In deep-sea diving two divers usually 
work together on each given place of 
work. It so happened that one morning 
I was working with Eadie, a veteran 
undersea man. We were engaged upon 
axisky and ticklish bit of work in the 
engine room and, having completed the 
job in good time, were about to give the 
‘signal to those above that we were ready 
to ascend, when I thought that it was 
probably the most propitious time im. 
salvaging the ‘treasure.’ Accordingly, I 
brought; out the bell, from its hiding place 
and passed it up through the engine room 
hatch to the mystitfied Eadie, who had 
not in the least grasped the signiucance 
of my antics. 

“With the bell once safely on the d 
of the submarine, I explained the 
tion to Eadie by means of signs and 
willingly fastened the heavy bell to 
diving belt. The fact that this proe 
added considerably to my already ¢ 
bersome costume troubled me not 
This done, both of us signalled ‘ 
taken up with our long-desired» 
ship’s bell of the lost 8-51.” 
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Deficiencies 


Deductions 


Earnings Credited 
“Are Excluded From 
** — Tnvested Capital 


Bere 
Board of Tax Appeals Holds 
Exclusion Is Proper in 
Lobsitz Hardware 
Case. 


~ Bae 
Lopssttz HARDWARE Co., PETITIONER, V. | 


COMMISSIONER OF INTERNAL REVENUE; 
.” Boarp or Tax APPEALS; No. 3620; Oc- 
TOBER 30, 1926. 


_In this case the amount of earnings | 
,credited to stockholders’ accounts were | 
held to have been properly excluded from | 


, invested capital. 

» H. Muhlherr, C. P. A,, 
.the petitioner, and B. A. Low, Esq., for 
the respondent. 


The full findings of fact and opinion | 


«as delivered by Mr. Green follow: 


; 
- 


‘held, is engaged in the mercantile  busi- 
-neéss at Perry. Okla. No meetings of the 
stockholders or directors have been held 
rat any time. At the close of each year 
it has been the custom of the corporation 


*to credit its earnings for the year to | 


the stockholders’ accounts according to 
*the stock held. In determining the defi- 


ciency here involved, the commissioner | 


«has excluded from invested capital $5,- 
285.48, representing earnings for 1920 
which were credited to the stockholders’ 
‘accounts as of December 31, 1920. 


On the evidence we are of the opinion 
“that the Commissioner must be sustained. 


“The pertinent parts of section 326 of the | 


Revenue Act of 1921, which defines the 
term “invested capital,” read as follows: 

“(@a) That as used in this title the 
‘term ‘invested capital’ for any year 
means (except as provided in subdivision 
(b) and (c) of this section): 


(1) Actual cash bona fide paid in for 


‘stock or shares; 

(2) Actual cash value of tangible prop- 
erty, other than cash, bona fide paid-in 
for stock or shares, at the time of such 
payment, but in no case to exceed the par 

“value of the original stock or shares spe- 
cifically issued therefor, unless the actual 
“cash value of such tangible property at 
’ the time paid in is shown to the satisfac- 
‘tion of the Commissioner to have been 
clearly and substantially in excess of 
"such par value, in which case such ex- 


cess shall be treated as paid-in surplus: | 


‘=e e 


(3) Paid-in or earned surplus and un- 
divided profits; not including surplus and 
“undivided profits earned during the year.” 
* From this definition, the amount in 
question, if it is to be included in invested 
“eapital, must be included as earned sur- 
“plus and undivided profits. The question 
*then is whether the crediting of the 
“amounts to the stockholders’ accounts in 
Proportion to the stockholdings repre- 
* sents a distribution. That no distribution 
“was made as a result of a formal act of 
the directors or stockholders is disclosed 
by the facts, but that does not necessarily 
mean that the earnings were not effec- 
“tively distributed. Smith v. Moore, 199 
Fed. 689; Hartley v. Pioneer Ironworks, 
“43 N. E. 576, 181 N. Y. 73; Central of 
“Georgia Railway Co. v. Central Trust Co., 
185 Ga. 472, 69 S. E. 708; and Redhead 
v. Iowa National Bank, 127 Iowa 572, 103 
"N. W. 796. 
"We have had the same question before 
, us in the Appeal of Kelly-Buckley Co., 
*1B. T. A. 1154, and Appeal of Electrical 
“Supply Company, 1 B. T. A. 658. In 
these appeals formal dividends were not 
declared but earnings were credited to 
stockholders in the sammer manner as 
_in the instant case. In these appeals 
“formal dividends were not declared but 
“earnings were credited to stockholders 
in the same manner as in the instant 
case. In those cases the facts also show 
that the accounts were subject to with- 
(drawal by the stockholders and that 
‘withdrawals were actually made. See 
“also appeal of H. H. Hornfeck & Son, 
Inc., 3 B. T. A. 1165. We hold that the 
commissioner properly excluded the 
amounts so credited from invested capi- 
‘tal on the ground that the crediting of 
“the profits amounted to a division and 
‘distribution and that such amounts as 
were still used in the business repre- 
sented borrowed capital. 

In the instant case, the record fails to 
show the attitude of the stockholders to- 
ward these accounts and whether or not 
“they were subject to withdrawal at the 
Will of the stockholders, or whether they 
“were in fact drawn on by them. 

The taxpayer has advanced in support 
of its case the decisions in English & 
*Mersick Co. v. Eaton, 299 Fed. 646, af- 


firmed by the Circuit Court of Appeals, | 


"%-Fed. (2d) 54, and Davidson & Case 
‘Lumber Co. v. Metter, 14 Fed. (2d) 137. 
*In the case first cited the court found 


that the crediting of profits did not con- | 


stitute a distribution, that it was not 
80 considered by the stockholders, and 


that the surplus remaining in the busi- | 


ness had at all times been invested in 
machinery and equipment and no fund 
shad been placed at the disposal of the 
Stockholders. In the Davidson case it 
salso appears that the court had suffi- 
ecient facts before it to convince it that 
-the amount in question had never been 
ePlaced at the disposal of the stockhold- 
-ers but at all times belonged to the cor- 
+poration and was so considered. In that 
«Pespect the court was in an entirely dif- 
eferent position from that in which we 
jfind ourselves. In this case the taxpayer 
vhas failed to submit evidence to show 
-that the amounts so credited were not 
Bubject to withdrawal at will, or that 
aeons were not customarily so drawn. 
commissioner has found that a dis- 
tribution was made, and, since the bur- 
eden is on the taxpayer to show error on 
he part of the commissioner (which 
has not been done in this case), we must 
sapprove his findings. 
: , Judgment will be entered for the com- 
missioner. 
Smith dissents. 


A 


appeared for | 


The taxpayer, a small Oklahoma cor- | 
‘poration, the stock of which is closely | 
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| Tax Deduction for Loss by Embezzlement 
Allowed for Year of Theft, Not of Discovery 


Amounts Must Be Assigned to Periods in Which Pecula- 
tions by Employe Took Place. 


APPEALS OF J. A. BENTLEY AND E. W. 
ZIMMERMAN; BOARD OF TAx APPEALS; 
Nos. 2512 AND 2513; OCTOBER 30, 1926. 
The Board of Tax Appeals held in this 

case that a corporation which never func- 

| tions cannot be the recipient of any in- 
| come from a partnership which it was 


intended to take over; that embezzle- 
ments can be charged off as deductions 
| only for the year in which they occur; 
| and that where a corporation organizes 
on December 31, 1918, and takes over 
property from individuals on January 2, 
1919, and causes any loss by such trans- 
| action to the individuals, the loss is de- 
ductible from the 1919 income. 

A. L. Hopkins, Esq.; R. S. Doyle, Esq., 
and L. D. Latham, Esq., appeared for 
| the petitioner; and C. H. Curl, Esq., for 
| the respondent. 

The full text of the opinion, by Mr. 
Lansdon, follows: 

In his amended answers, filed at the 
hearing, without objection from the tax- 
payers, the commissioner denied that the 
| Hotel Bentley was owned and operated 


during the years 1917 and 1918 by a part- | 


nership composed of J. A. Bentley and 
E. W. Zimmerman, with respective inter- 
|}ests of three-fourths and one-fourth 
| therein, and alleged that such hotel was 
| erected, owned and operated during the 


| years 1917 and 1918 by the Hotel Bent- | 


ley Company, Ltd., a Louisiana corpora- 
| tion organized in 1908. The issue so 
| raised must be decided before any con- 


sideration of the other matters in con- |} 


| troversy. 

The record discloses that the charter 
of a corporation designated as the Hotel 
Bentley Company, Ltd., was recorded in 
| the office of the recorder of the Parish 
| of Rapides, State of Louisiana, on Au- 
gust 15, 1908. 

Corporation Never Active. 

There is conclusive evidence, however, 
; that such corporation never issued any 
| stock; never acquired the property known 

as the Hotel Bentley from the owners 

thereof, Bentley and Zimmerman; never 
had any bank account, and that it never 
| operated the Hotel Bentley either as 
owner or lessee of such property. If 
such corporation had any legal existence 


during the years 1917 and 1918, it was | 


a mere shadow, without substance or 
| function. 

The corporation excise and income tax 
returns for the years 1909 to 1915, inclu- 
| sive, made in the name of the Hotel Bent- 
| ley Company, Ltd., were without author- 
| ity or legal effect, since they were the 

returns of a corporation which was not 

engaged in the business the income and 
expenses of which they purported to 
| show. 

The gains and losses of the Hotel Bent- 
ley, with which we are concerned here, 
were not the gains and losses of the 
shadow corporation, which never issued 
any stock, acquired any property, or at 
any time operated this hotel. We are 
fully persuaded that all such gains or 
losses were the gains or losses of the 
partnership composed of Bentley and 

: Zimmerman. 

The second issue presented for our 
consideration is the determination of the 
true tax liability of these taxpayers, re- 
sulting from the operation of the Hotel 
Bentley during the year 1917. The tax- 
payers aver that the hotel was operated 
during such year at a loss of $142,588.69, 
and in their income-tax return each of 
them deducted his proportionate share of 
such alleged loss from his gross income 
for that year. 

The Commissioner disallowed these de- 
ductions, held that the partnership real- 
ized a net income in the amount of $16,- 
887.08, and added three-fourths and one- 
fourth of such amount to the respective 
gross incomes of Bentley and Zimmer- 
man. 


Some time in 1911, Bentley, presum- | 


ably with the consent of Zimmerman, 

employed one T. L. Barnes as manager 

of the hotel. In April, 1917, Bentley be- 
came suspicious of the integrity of 

Barnes and employed a certified public 
; accountant to audit the accounts and 

books of the hotel and to make a report 

of the results of such audit. 
Discrepancies Are Found. 
The accountant discovered gross dis- 
crepancies between the cash collections 
| reflected in the books of the various cash- 
iers and the record of such collections in 
the regular books of account kept by one 

Lawrence under the direction of Barnes. 

He also found that many of the earlier 
| books and reords relating to the hotel 

had been lost or destroyed, and that many 

of the vouchers and invoices relating io 
| the business of the hotel for the time im- 
mediately preceding the audit had been 
| destroyed by Barnes. 

From all the data available, the audi- 
tor reached the conclusion that the hotel 
should have been operated at a profit 
| and that Barnes and Lawrence, in col- 
lusion with each other, had embezzled 
hotel funds and property in the amount 
| of at least $175,000. 
auditor dated June 22, 1917, showed an 
operating deficit from the opening of 


| amount of $164,036.93, of which $14,- 
983.33 was ascribed to the period from 
January 1 to April 30, 1917. 

At the close of the year 1917 the same 


1917, and reported net operating earn- 
ings for that period in the amount of 
$17,946.69. He then made some minor 


ating deficit at that date was $142,588.69. 
Upon the theory that the entire operat- 
ing deficit resulted from the alleged pec- 
ulations of Barnes and Lawrence and was 
a loss sustained in 1917 because, it was 
| ascertained in that year, the taxpayers 
deducted proportionate parts of such def- 
| icit from their respective gross income 
| in their income-tax returns for such year 
| as losses sustained during the year. 
1 The commissioner disallowed all the 





The report of the | 


the hotel in 1908 to April 30, 1917, in the | 


accountant made an audit covering oper- | 
ations from April 30 to, December 31, | 


adjustments, assembled the results of his | 
audits and determined that the net oper- | 


alleged loss from defalcation, except the 
amounts proved to have. been embezzled 
within the taxable year, disallowed part 
of the depreciation taken on the build- 
ing, and determine a net income for the 
Hotel Bentley for the year 1917 in the 
amount of $16,887.08. 
| The taxpayers have not convinced us 
| that the entire amount of $142,588.69 
is a deductible loss of the Hotel Bentley 
for 1917. There is no conclusive evi- 
dence that the entire deficit resulted from 
| the peculations of Barnes and Lawrence. 


Hotel Formerly Lost Money. 

On the other hand, there is proof that 
the hotel lost much money before Barnes 
was employed, and there is good reason 
to believe that it was not meeting its 
operating expenses during the 
years of such employment. 

In any event, it is not enough for the 

| taxpayers’ purpose in this proceeding to 


os that the entire deficit resulted from | 


the alleged embezzlement. In order to 
sustain their claim for deductions on this 
account they must show in what years 
and in what amount® their property was 
embezzled. 

This they have not done, except as to 
the comparatively small amounts traced 
| to Barnes in 1917 and in part recouped 
| by a payment of $5,000 by Mrs. Barnes 
after the death of her husband. 

In the case of U. S. v. Cleveland, Cin- 
cinnati, Chicago & St. Louis Railway Co., 
U. S. Dist. Ct., So. Dist. Ohio, February 
23, 1916 (not reported), the court said: 

“The time of the discovery of a loss 


| The loss was sustained when the theft 
; occurred, although the defendant did not 
know at the time of the depletion of its 
assets. As each embezzlement occurred, 


' of it. It then sustained a loss.” 


Inasmuch as the proved defalcations | 


are included in the operating deficit of 


| the hotel for the period from January | 


1, 1917, to April 30, 1917, they require 

no separate consideration in computing 

' the net income of the taxpayers for the 
year 1917. 

Net Income Computed. 

The evidence shows that from January 

1 to May 1, 1917, the estimated operat- 

ing deficit of the Hotel Bentley was $14,- 

933.33, and that the actual deficit for that 

| period was 

| been $15,441.78. The net operating earn- 


| ings as reflected by the books and re- | 


| ported by the auditor for the period from 
May 1 to December 31, 1917, was $17,- 
946.69. It is obvious, therefore, that the 
net income of the hotel for the year 1917, 
| which is the taxable period, was $2,504.91, 


unless errors in the computations of the | 


| petitioners are established. 
| In computing the net income of the 


hotel for 1917, a deduction on account | 


of depreciation of the building was taken 
| in the amount of $15,000. The Commis- 

sioner disallowed this in part and allowed 

depreciation at the rate of 2 per cent. 

We are of the opinion that 24 per cent 

should be allowed on a valuation of $540,- 

000 at March 1, 1913. 

The third issue for our consideration 
is whether the partnership sold the as- 
sets of the Hotel Bentley Company, on 
December 31, 1918, or at some date in 
the year 1919. The taxpayers contend 
that all the material steps in this trans- 
action were taken in 1918 and that the 
partnership, by virtue of an oral agree- 
ment to form a corporation and convey 
the hotel assets thereto when formed, 
parted with the beneficial title to such 
property at the date of the agreement to 
incorporate and from that time became 
a trustee for the stockholders of the pro- 
posed corporation, even though its legal 
ownership continued until the date of 
| the actual transfer by deed. 

The evidence that any agreement to 
transfer the assets was entered into in 
1918 is not convincing. If there was such 
an agreement, it was oral and we are 
not fully informed as to its terms. It 
is true that the charter of the Hotel 
Bentley was executed December 31, 1918, 
| but the assets to be exchanged for stock 
| were not appraised as the law of Louis- 
| iana requires until January 1, 1919, and 

the deed transferring the assets was not 

executed until January 2, 1919, on which 

| date such assets were formally proffered 
to the corporation and formally taken 
| over by appropriate corporate action, as 
disclosed by the official minutes of the 
| Hotel Bentley Company, Inc. 


Court Action Cited. 
| In support of their contention the tax- 
payers cite African M. E. Church v. 
Connover 27 N. J. Equity, wherein the 
court holds: 
“Where a purchase of land is made by 


several persons representing a voluntary | 


| association for the common benefit of all 
| the persons composing the association, 
| and the percentage money is paid and 
| possession of the land is given, equity 


payment or to the corporation when cre- 
ated. In such a case the vendor becomes 
| @ trustee as to the title for the pur- 
chasers and as they are the mere agents 
of the voluntary association, the moment 
the association is incorporated, it has a 
right in eau to a conveyance from the 
vendor.” 

We are not convinced that the author- 
ity relied on by the taxpayers sustains 
their contention. The facts are easily 
| distinguished. 
these taxpayers sold their property to 
the Hotel Bentley Company, Inc., in 
1918, or, by their agreement to form a 


charter of the proposed corporation, so 
of such agreement and execution they 


ceased to be, and the corporation became, 
the beneficial owner of the property. 





tion was not concluded in 1918, and no 


are of the opinion that the sale of the 
| property to the Hotel Bentley Company, 


| that date. 


later ascertained to have | 


raises a promise by the vendor to make | 
title either to the persons making the | 


Our question is whether | 


corporation and their execution of the | 


obligated themselves that from the date | 


Inasmuch as the proposed incorpora- | 


offer of sale was made in that year, we | 


tee 


= 


Estates 
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Inc., was made in 1919 and that such sale 
does not affect the tax liability of the 
taxpayers for 1918. 

The only remaining question relating 
to the deficiencies asserted for 1918 is 


the correct rate of depreciation of the | 


hotel building, which we have held as to 


1917 should be 2% per cent on a basic | 


value of $540,000. The income of the 
taxpayers for 1918 should also have the 
benefit of the increased rate of depreci- 
ation which we have allowed. 


Stock Value Discussed. 

We must now determine the gain or 
loss resulting to the partnership from 
its sale of its hotel assets to the corpo- 
ration in 1919. For such assets the cor- 
poration issued its stock of the par value 
of $200,000 and assumed liabilities of the 
partnership in the amount of $89,955.44. 

The taxpayers contend that the fair 


| market value of the stock received was 


not in excess of $289,955.44.; It is in 
evidence that, at or about the date of 
the transfer, shares of stock were sold 
at par in the amount of $40,000, that a 


| profitable department of the hotel’s busi- 


its | ness had just been abandoned on account 
earlier | 


| during the war there had been small 


of Federal prohibition, and that except 


profits, if any, from the operation of the 
property. 
We are convinced that $288,955.44 was 


| the fair market value of the stock re- 
| ceived for the hotel property at the date 
| of its transfer to the corporation. 


The partnership received $289,955.44 


| for its assets after January 1,.1919. Did 


it sustain a loss or realize a profit? To 
answer this question the law requires 


| us, in the case of property acquired prior 
| to March 1, 1918, to determine the fair 
| market price or value of the assets of 
In this case, the market price | 
| cannot be determined from any offers or 
; sales. 
| other method for determining its fair 


: : | market value at the basic date. 
bears no relation to the loss sustained. ' 


We must therefore resort to some 


There are @wo elements of the com- 
posite value of the hotel property ‘at 
March 1, 1913, that are not in dispute. 


| The site cost $40,000 in 1908 and was 


|} not less valuable 
| the defendant was poorer to the extent | 


in 19138. The hotel 
equipment cost $75,000 and there is am- 
ple evidence that this value was main- 


tained, less annual depreciation of 10 per | 


cent, and that it had a fair market value 
of $52,000 at March 1, 1913. 
Cost Overruled as Basis. 
We have found that the depreciated 


cost of the building at March 1 was | 
$540,000. The taxpayers contend that in | 
the absence of an established market | 
price the depreciated cost represents the | 
With this contention | 
| LOSSES: Losses Sustained By Individuals: Embezzlement: 
TAXPAYER is entitled to deduct from gross income in his income-tax return 
his proportionate share of any net loss actually sustained by a partnership of 
| which he was a member within the taxable year as a result of the embezzlement of 


fair market value. 


| we cannot agree. 


It is in evider:> that when constructed 
the Hotel Bentley was in advance of the 


sideration for the losses that may have 
resulted from embezzlement it had not 
been operated at a profit prior to the 
basic date. Admitting these adverse 
conditions, we believe that this building 
had a very substantial value at March 
1, 1913. 


ing city, situated in the heart of a rich 
lumbering and farming district. The 


Bentley was the only good hotel in the | 


‘Method to Determine 


city or in that immediate territory. At 
March 1, 1913, there was no reason to 


| believe that the property would not soon 
The evidence con- | 
| vinces us that from such date it might 


become profitable. 


have been operated at a profit, but for 
the speculations of Barnes and Lawrence. 

To sustain their contentions of value 
the taxpayers introduced opinion evi- 
dence by many witnesses qualified to 
pass on the value of such property. 
These witnesses testified ta reproductive 
values of the property at March 1, 1913, 
ranging from $550,000 to $650,000. 

t is our opinion that the fair market 
value of the hotel building at March 1, 
1913, was $450,000, of the land, $40,000, 
and of the furniture and equipment, $52,- 
000, or a total of $542,000, and this 
amount should be used as the basis for 
determining the loss sustained by the 
partnership when it sold the property to 
the corporation in 1919. 

It follows, therefore, that each of the 
taxpayers is entitled to deduct his pro- 
portionate share of the loss so sustained 
and computed from his gross income 
for 1919. 

Judgment will be entered on 15 days’ 
notice, under Rule 50. 


Deduction Is Denied 
On Worthless Debt 


| Decision Holds Status of Obli- 


gation Must Be Determined 
During Taxable Year. 


LAURENS HARDWARE Co. Vv. COMMISSIONER | 
OF INTERNAL REVENUE; BoaRD OF TAx 


APPEALS; No. 11252; OCTOBER 30, 1926. 
In 1920 the petitioner ascertained as 


| bad debts and charged off its books the | 
| sum of $972.56. This was allowed by the | 
Commissioner. In 1925 the Commissioner | 
audited the petitioners books and deter- | 
mined a deficiency, thereupon the peti- | 


tioner audited his books and determined 


| and charged off as bad debts the further | 
| sum of $2,863.44. This the Commissioner | 
| disallowed as not having been charged | 


off during the fiscal year. The Board 
| herein sustains the Commissioner. 

T. W. Hardwick, Esq., for the peti- 
tioner, and W. F. Gibbs, Esqi, for the 
| respondent. 

Deduction Is Claimed, 

The full text of the opinion by Mr. 
| Smith follows: 
The petitioner claims the right to 
| deduct from its gross income for the 
fiseal year ended June 30, 1920, $2,- 
| 863.44, for bad debts, in addition to an 
amount of $972.56 .charged off its books 
of account and allowed as a deduc- 
tion from-gross income by the com- 
missioner as debts ascertained to be 
worthless and charged off within the 
taxable year. The claim of the peti- 
| tioner is that the merchandise was sold 
during the fiscal year ended June 30, 
1920, and that in truth the loss was 
sustained during that year. 

Section 234(a) of the Revenue Act 
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needs of the tov-n and that with due con- | 
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Embezzlement 


| s 


A 





CORPORATIONS: Existence. 


A 


Tax Digest 


Principles Involved in Latest Decisions and 
Administrative Rulings. 


YLLABI are printed in such form that they can be cut out and pasted on 
Standard Library-Index and File Cards approximately 3 by 5 inches, 
usually employed in libraries, and filed for reference. 


BAD DEBTS: Ascertainment and Charging Off. 


DEBT ascertained to be worthless after the close of the taxable year is not 
deductible from the gross income of the petitioner for such taxable year.— 
‘Laurens Hardware Co. v. Com’r. (Board of Tax Appeals.)—Index Page 3056, Col. 4. 


CORPORATION which was legally organized in 1908, but which never issued 
any shares of stock or received any assets of any description, or transacted any 
business whatever, derived no income from a business operated by a partnership, ! 


which, at the time the corporation was formed, it was intended the corporation 
should take over and carry on.—Appeals of Bentley and Zimmerman (Board of 


Tax Appeals.)—Index Page 8056, Col. 2. 


DEDUCTIONS: Individuals: Depletion: Mines. 


I 


T. 1893 (C. B. III-1, 184) is‘modified in view of G. C. M. 354. 


I, T. 2311: V-44- 


* 2954.—See G. C. M. 354.—Index Page 3056, Col. 5. 


DEDUCTIONS: Individuals: Depletion: Mines. 


JN ascertaining the amount remaining to be recovered through depletion for 1919 

and subsequent years in the case of the copper mining companies there should 
be deducted from the March 1, 1918, value, as redetermined, the depletion actually 
sustained for the years 1913-1918, inclusive, based on the new valuation.—(Sec. 
214(a) (9), Rev. Avt, 1926; Art. 201, Regulations 69).—G. C. M. 354: V-44-2953.— 


Index Page 3056, Col. 5. 


Col. 2. 
LOSSES: Time of Loss. 





ESTATE TAX: Gross Estate: Basis of Vaiuation: Stock. 
VALUATION of Bank Stock for Estate Tax. 

which is closely held and of which few sales have ever occurred, consideration 
must be given not only to the earnings of the bank but also to the established 
dividend rates and the book or liquidation value of the bank’s assets.—Schroth, 
executrix v. Com’r (Board of Tax Appeals.)—Index Page 3056, Col. 7. 


In valuing the stock of a bank 


INVESTED CAPITAL: Earnings Credited to Stockholder’s Accounts. 
HE amount of earnings credited to stockholders’ accounts held to have been 


properly excluded from invested capital—Lobsitz Hardware Co. v. 
(Board of Tax Appeals.)—Index Page 3056, Col. 1. 


Com’r. 


INVESTED CAPITAL: Adjustment for Depreciation: Cost or 1913 Value. 

THE depreciated cost or cost of reproduction of property on March 1, 1913, is not 
evidence of the fair market price or value of the property on the same date.— 

Appeals of Bentley and Zimmerman (Board of Tax Appeals.)—Index Page 3056, 


QWHERE individuals on January 2, 1919, sell to a corporation organized on 
December 31, 1918, certain assets in exchange for shares of stock of the 


corporation, any loss sustained upon the transaction is deductible from the gross 
income of the year 1919 and not of the year 1918.—Appeals of Bentley and Zim- 
merman (Board of Tax Appeals.)—Index Page 3056, Col. 2. 


moneys by an employe of the partnership, unless such loss has been included in 
the computation of the distributive income of the partnership, but the amount of 
the deduction to which such partnership is entitled in computing net income on 
account of the embezzlement is limited to the amount of the loss actually sustained 
within the taxable year; and where the embezzlements have covered a series of 


—Index Page 3056, Col. 2. 


Depletion of Copper 
Mines Is Defined 


General Counsel of Internal 
Revenue Bureau Directs 
Deduction From Valua- 
tion at Tax Date. 


(G. C. M. 354.) is 

In ascertaining the amount remaining 
to be recovered through depletion for 
' 1919 and subsequent years in the case 
of copper mining companies, the general 
counsel, Bureau of Internal Revenue, 
Department of the Treasury, has ren- 
dered a memorandum opinion that there 
should be deducted from the March 1, 
1918, value, as redetermined, the deple- 
| tion actually sustained for the years 
| 1913-1918, inclusive, based on the new 
valuation. 

The full text of the opinion follows: 

Reconsideration is requested of I. T. 


of 1918 permits a corporate taxpayer 
to deduct from gross income, inter alia: 


Former Decision Quoted. 

(4) Losses sustained during the tax- 

able year and not compensated for by 
| insurance or otherwise; 

(5) Debts ascertained to be worth- 
| less and charged off within the taxable 
year. 

We think that the petitioner is entitled 
to claim a deduction for bad debts under 
| subdivision (5) only of the statute 
| above quoted. Deductions from gross 
income may be made only in accordance 
with the provisions of the statute. 
Claims for deductions as losses sus- 
tained may not be made in respect of 
bad debts. Electric Reduction Com- 
pany v. Lewellyn, 8 F. (2d) 91; 11 F. 
(2d) 493. 

Sustains Commissioner. 

It may further be noted that the peti- 
tioner sold merchandise during the fiscal 
| year ended June 30, 1920, on credit. 
In exchange for merchandise it had an 
account receivable against the debtor. 
Until that account receivable has been 
ascertained to be worthless, the peti- 
tioner sustained no loss. The evidence 
in the instant case shows that the ac- 
counts receivable in the amount of $2,- 
863.44 in question were not ascertained 
to be worthless during the fiscal year 
ended June 30, 1920. There was there- 
fore no loss sustained during that year 
in respect of the sales of merchandise, 
nor was there any bad debt ascertained 
to be worthless or charged off within 
the taxable year. The amount was not 
a legal deduction from gross income in 
| the tax return for the year ended June 
380, 1920. 

Judgment will be entered for the com- 
missioner. 

Sternhagen concurs in the result only. 





| years and the amount thereof cannot be determined, the partnership is limited to 


io w : “a1. row. | the deduction of a loss in the year under review of the amount of’ the embezzlement 
Pennie, wie eS Sy | proved for that year.—Appeals of Bentley and Zimmerman (Board of Tax Appeals.) 


1893 (C. B. IIT-1, 184), in so far as such 
ruling is applicable to the copper mining 
companies. 

The question is: What is the amount 
remaining to be recovered through deple- 
tion by such taxpayers for the year 1919 
and subsequent years 


me om ome 


decuction “in the case of mines, 
a reasonable allowance for depletion 


tions in each case; such reasonable al- 


rules and regulations to be prescribed by 


the Commiissioner with the approval of | 


the Secretary. * * *” (Sections 214(a)10, 
and 2344(a)9, Revenue Acts of 1918 and 
1921; sections 214(a)9 and 234(a)8, Rev- 
enue Acts of 1924 and 1926. 


in pursuance of the above-mentioned 
statutes specify with substantial uni- 
formity what the “reasonable allowance” 


how it may be determined. 
“Depletion attaches to the annual pro- 
duction ‘according to the peculiar condi- 


tion of each case,’ and when the depletion | 
, and not to any one of them exclusive of 


actually sustained, whether legally allow- 


able or not, from the basic date equals | 
| Tax Rep. 6069. 

subsequent allowable capital additions, no | 
| further deduction for depletion will be | 


the cost of value on the basic date plus 


allowed except in consequence of added 
value arising through discovery or pur- 
chase.” (Article 211(a), Regulations 65; 
article 210(a), Regulations 62 and 45. See 
also to the same effect article 211(a), 
Regulations 69.) 

Operating owners, and lessors, and 
lessees, whether corporations or individ- 
uals, are entitled to deduct an allowance 
for depletion. (Article 201, Regulations 
69, 65, 62, and 45.) 

In determining the amount returnable 
through depletion in the case of these 
three classes entiled to depletion deduc- 
tions, it is specified that the amount re- 
maining in any year returnable through 
deductions is the cost or value of the 
property at the basic date (in the case of 
lessors or lessees, the value as of the 
basic date of their respective equities in 
the property) plus subsequent allowable 
capital additions and minus depletion sus- 
tained, whether legally allowable or not, 
from the basic date of the taxable year, 
and minus the value of the land at the 
basic date for other purposes than min- 
eral production and the residual value of 
other property at the end of operations. 

The amount returnable through deple- 
tion is the total capital remaining less 
the sum recoverable through depreciation. 
(Articles 202, 208, 204, Regulations 69, 
65, 62, and 465.) 

The regulations define the term “deple- 
tion sustained,” as used in determining 
the amount returnable through depletion, 
to mean depletion actually sustained 
based on the value as at the basic date, 
which in this case is March 1, 1913. 

It follows from the foregoing that in 
ascertaining the amount remaining to be 
recovered through depletion for 1919 and 
subsequent years in the case of the cop- 





Island. 





and by what | 
method shall that amount be determined? | 

The Revenue Acts of 1918, 1921, 1924, | 
and 1926 provide that in the computing | 
net income there shall be allowed as a | 





Copper 
Industry 


Tax Board States 
Rules for Deciding 


On Value of Stock 


Declares Dividend Rates and 
Liquidation Value Must 
Be Considered to 
Fix Levy. 


JULIA ANNA ACHROTH, ExECUTRIX, Es- 
TATE OF JOSEPH SCHROTH, DECEASED, 
PETITIONER, V. COMMISSIONER OF IN- 
TERNAL REVENUE; No. 3914; OCTOBER 
30, 1926. 

In valuing bank~stock for an estate 
tax, the Board of Tax Appeals ruled, in 
this case, that where the stock of a bank 
is closely held and of which few sales 
have ever occurred, consideration must 
be given not only to the earnings of the 
bank but also to the established dividend 
rates and the book, or liquidation value 
of the bank’s assets. 


R. Massena, Esq., appeared for the pe- 
titioner, and L. C. Mitchell, Esq., for 
the respondent. 

The full finding of facts and opinion, 
of Mr. Trussell follow: 

Julia Anna Schroth, residing at Blue 
Island, Ill., is the executrix of the estate 
of Joseph Scitroth, deceased. Joseph 
Schroth died on November 27, 1923. At 
the time of his death he owned 180 
shares of the capital stock of the Com- 
mercial Bank of Blue Island, now known 
as the First National Bank of Blue 


Stock Rarely Sold. 

The book value of the said stock on 
November 27, 1923, was $189 per share. 
The stock of this bank has always been 
held by very few persons, chiefly by. its 
active officers, and there have been but 
few sales. In 1916 there was a sale of 
some of the stock at $175 per share. At 
that time the dividend rate was 16 per 
cent. The book value is not shown by 
the record. 

On or about March 5, 1918, there was 
a sale of 10 shares at $250 per share. 
On July 1, following this sale, the out- 
standing capital stock was $100,000 and 
the surplus and undivided profits were 
$110,311.76. The didivend rate for 1918 
is not shown in the record. The rate 
for 1917 was 16 per cent, and the rate 
for 1919 was 20 ‘per cent. 

The net earnings of the bank for the 
five years, 1919 to 1928, inclusive, are 
in an unbroken ascending séale, and for 
the five years average $60,647.26. The 
dividend rate for 1920, 1921, and 1922, 
upon an outstanding capital of $100,000, 
was 24 per cent. In January, 1923, 
$100,000 of undivided profits was trans- 
ferred to capital account and distributed | 
to the then stockholders as a stock divi- 
dend. The dividend paid during 1923 
upon the $200,000 of outstanding stock 
was 15 per cent. 


Two Valuations Cited. 

At the time of the decedent’s death 
the bank’s condition was thoroughly 
sound, both in respect to its assets and 
its management. The executive valued 
the decedent’s stock at $175 per share. 
The commissioner valued it at $300 per 
share. 

The Internal Revenue Bureau’s Estate 
Tax Regulations No. 68, Article 13, re- 
specting the valuation of stocks and 
bonds, provides: 

“Stock in a close corporation should 


; ; nN | be valued upon the basis of the com- 
* * * according to the peculiar condi- | 


pany’s net worth, earning and dividend- 


ane i a eg ey. tc sgn oa | paying capacity, and all other factors 
ance in all cases to 3 


having a bearing upon the value of the 
stock.” 

While this exact language was not con- 
tained in the bureau regulations issued 
under the Revenue Act of 1921, it ap- 
pears to us that this provision expresses 


| the latest and the best judgment of the 
The regulations made and promulgated | 


Treasury Department respecting the val- 
uation of stocks and other securities, 
under conditions similar to those exist- 


| ing in the instant case, and we believe 
prescribed by such statutes shall be and | 


that this regulation is substantially fair 
and just. This regulation means that, in 


| valuing stocks under the conditions pre- 
| vailing in this case, consideration must 


be given to all of the elements mentioned 


the others. Boyd v. Heiner, 5 Am. Fed. 


Commissioner Overruled. 
The commissioner’s deficiency letter 


| indicates that he fixed the value of the 


decedent’s stock on the basis of the earn- 
ing capacity only, ignoring the dividend 


| payments and the book value or net 


worth of the stock, We are therefore 
unable to agree with his valuation. 

The figures of net worth or book value, 
taken alone, would produce a valuation 
of $189. Considering the dividend rates 
of 1923 of 15 per cent, it’ may be ob- 
served that, if a dividend rate of 8 per 
cent would establish a par value of stock, 
a dividend rate of 15 per cent would es- 
tablish a value of $187.50. Referring to 
the sale of March 5, 1918, it will be found 
that at or near the time ofthis sale the 
dividend rate of 16 per cent might be 
taken as establishing a value for the 
stock of $200, while the net worth would 
produce a value of $210, and the pur- 
chaser paid $250. 

The purchaser paid an amount equiva- 
lent to 25-21 of the book value. This 
ratio, applied to the book value of 1923, 
would produce a selling value of $225 
per share, and we therefore have found 
that the decedent’s 180 shares of stock 
in the Commercial Bank of Blue Island 
had a value, at the date of his death, of 
$225 per share. 

Order of redetermination in accord- 
ance with the foregoing findings of fact 
and opinion will be entered on 15 days’ 
notice, under Rule 50. 


per mining companies there should be de- 
ducted from the March 1, 1913, value, as 
redetermined, the depletion actually sus- 
tained for the years 1913-1918, inclusive, 
based on,the new valuation. It is recom- 
mended that I. T. 1893 be modified in so 
far as it is inconsistent with the fore- 
going opinion. 
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Validity 
Of Liens 


Lien Given by 
Takes Precedence 
Of Later Mortgage 


Circuit Court Applies Doc- 
trine of Equity to Protect 
Interest Against Nonpur- 
chaser of Property. 
BANK OF OAKMAN, APPELLANT, V. UNION 


CoAL COMPANY; CIRCUIT CouRT OF 
APPEALS, FIFTH Circuit, No. 4895. 


The lease in this case gave the lessor | 


a lien “on all personal property and im- 
provements made on said lands during 
the term of said lease for rent * * * 
agreed to be paid.” The lessee installed 
machinery upon which he later gave the 
appellant a chattel mortgage, though the 
appellant had notice of the lease. ~~ 

The appellant seeks to establish the 
priority of his mortgage over the lien 
of the lessor. The court held that a 
Ihcourt of equity will enforce and protect 
the equitable interest in personal prop- 
erty that is subsequently acquired, when 
it comes into existence, against all per- 
sons other than bona fide purchasers 
without notice. 

The agreement to create a lien on the 
after-acquired property will operate by 
way of present contract, to take effect 
and attach to the property, when, and 
as soon as, it comés in esse. This is on 
the ‘equitable doctrine that equity re- 
gards as done that which ought to be 
done. 

Validity of Lien Involved. 

Alexander C. Birch (Weatherly, Birch, 
McEwen & Hickman, on the brief) ap- 
peared for appellant; A. B. Foster (Mar- 
tin, Thompson, Foster & Turner, on the 
brief) for appellee. Thé case was heard 
before Circuit Judges Walker, Bryan 
and Foster. 

Circuit Judge Bryan delivered the opin- 
ion of the court. The full text of which 
is as follows: 

This is an appeal from a decree of the 
district court in a bankruptcy proceed- 
ing sustaining the validity of a lien as- 
serted by the Union Coal Company, as- 
signee of the lessor of coal-bearing land, 
upon machinery and other personal prop- 
erty acquired after the execution of the 
lease, and holding such lien to be su- 
perior to the lien of a subsequent mort; 
gage from the lessee to the Bank of Oak- 
man upon a part of such machinery and 
personal property. 

The lease reserved to the lessor $190 
per month as a minimum royalty during 
the continuance of the lease. On account 
of the depressed condition of the coal 
market ard cessation of mining opera- 
tions, the lessor agreed with the lessee 
that payment of the minimum royalty 
would not be required until mining oper- 
ations were resumed. Such operations 
never were resumed, and te lessee went 
into bankruptcy. 

The lease also gave the lessor d lien 
“on all personal préperty and improve- 
ments made on said lands during the 
term of said lease for rent or royalty 
here agreed to be paid,” etc. 

The bank took a mortgage upon the 
lessee’s interest in the lease, as ,well as 
upon some of the personal property that 
was then in existence and in place upon 
the leased promises, but which had not 
been put there until after the lease was 
executed; and now makes the contention 
that it acquired a lien superior to any 
claim of the coal ‘company under the 
lease, on the ground that at the time the 
lease contract was entered into none of 
the property now in controversy was in 
existence and in place on the premises. 

Laws of Alabama Applied. 

Whether the coal company has a valid 
lien depends upon the laws of Alabama 
where the property is situated. Thomp- 
son v. Fairbanks, 196 U.S.516. In Abra- 
ham v. Carter, 53 Ala. 8, it is said: 

“At common law, things not in actual 
existence, but which are said to have a 
potential existence, that is, things which 
are the natural product or expected in- 
crease of something already belonging 
to the vendor, were the subject of 
sale or assignment. * * * A 
thing not having an existence, ac- 
tual or potential, but the future ac- 
quisition of which is contemplated, 
if not capable of assignment or sale, is 


the subject of a valid agreement to as-, 


sign or sell, * * * 


“It may be, that in a court of law, an 
assignment only of a right or interest, 
which is absolutely fixed and in essee 
is enforced. In a court of equity, as- 
signment not only of choses in action, 
but of contingent interests and expectan- 
cies, and also of things, which have no 
present actual or potential existence, but 
rest in mere possibility only, are sup- 
ported. 

“The assignment operates by way of 
present contract, to take effect and at- 
tach to the things assigned, when and 
as soon as they come in esse.” 

To the same effect is Hurst v. Bell, 
72 Ala. 336, where it is also said that a 
court of equity will enforce and protect 
the équitable interest in personal prop- 
erty that is subsequently acquired when 
it comes into existence against all per- 
sons other than bona fide purchasers 
without notice. 

This doctrine is not limited in Alabama 
to liens upon growing crops, but may be 
applied to after-acquired property of a 
railway company. Electric Lighting Co. 
of Mobile v. Rust, 117 Ala. 680. 


Doctrine Of Equity. 

The doctrine thus announced rests upon 
the maxim that equity regards as done 
that which ought to be done, and it is 
the prevailing doctrine in the courts of 
this country, including the Supreme 
Court of the United States. Ponieroy’s 
Equity Jurisprudence, paragraph 1235; 
Walker v. Brown, 165 U. S. 654; Lewin 
v. Telluride Iron Works Co., 272 Fed. 590. 

The bank cannot claim protection as 
a purchaser without notice, for it had 
knowledge of the existence of the lease, 
as is shown by the fact that it included 
the lease in its mortgage. If it did not 
have actual notice, it was in possession 
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Mortgages 


Lease | Order for Alimony Made by New York Court 


Held Proper Basis for Action in Canal Zone 


‘District Judge Dismisses Defendant’s Contention That 
Court Lacks Jurisdiction. 


WINIFRED J. DEJAN v. HENRY DEJAN; 
District Court, CANAL ZONE, No. 784. 
In this case it was held that an order 

of the Supreme Court of the State of 

New York, for temporary alimony pend- 

ente lite, as incident to divorce suit, is 

in effect a final order, and alimony is as 
much a debt as any other judgment for 
money, and may be basis of action in 

Panama Canal Zone. 

E. M. Robinson, Van Siclen & Boggs, 
appeared for plaintiff; F. E. Porter, for 
defendant. 

The full text of the opinion of the 
court, delivered by Judge Martin, fol- 
lows: 

This action is brought on an order 
dated August 5, 1924, allowing alimofiy 
pendente lite and attorney fees entered 
by the Supreme Court of the State of 
New York City and County of New York, 
inadivorce action then peding, wherein 
the parties are the same as in this action. 
The defendant pleads tothe jurisdiction. 

Court Order Declared Ignored. 

Statement of Facts: It is al- 
leged in the complaint and amend- 
ment thereto that the plaintiff is 
a resident of Panama, Republic of 
Panama, and the defendant is a resident 
of the Canal Zone, and both are citi- 
zens of the United States; that they are 
husband and wife; that on August 5, 
1924, the Supreme Court for the City 
and County of New York, in an action 
wherein the plaintiff in this case was 
plaintiff and the defendant in this case 
was defendant, and wherein the plaintiff 
was then seeking a divorce from the de- 
fendant and alimony, made and caused to 
be entered on the records of said court, 
an order on a contested application, di- 
recting the defendant therein to pay to 
Ehricr Wheeler & Walter, attorneys for 
plaintiff, $10 cost and $350 counsel fee 
and directing the defendant to pay to 
the plaintiff the sum of $75 per week dur- 
ing the pendency of the action to be com- 
puted from the entry of said order and 
payable thereafter on Monday _of 
each week, as long as this action 
shall be pending; that said order 
has not been set aside, that said 
defendant has refused and failed to com- 
ply with said order since August $1, 
1925, and soon thereafter left and aban- 
doned the jurisdiction of the State of 
New York and has since resided in other 
jurisdictions; that there is now due and 
unpaid to the plaintiff the sum of $4,050 
together with interest at the rate of 6 
per cent per annum. It is further alleged 
that plaintiff is without funds for her 
support, has no means of earning a Jiv- 
ing, that defendant has ample means to 
furnish her an adequate support, and the 
defendant is wilfully and fraudulently 
seeking to avoid the payment of the sup- 
port money awarded her by the order of 
the New York court. A copy of the said 
order is attached to said complaint. The 
prayer demands judgment here for the 
amount due on said order and for an al- 
lowance of $75 per week for her future 
support and $1,000 attorneys fees; and 
for other and further relief. 


Jurisdiction Challenged. 

To this claim of the plaintiff, the de- 
fendant, specially appearing, enters a 
plea to the jurisdiction of the court on 
two grounds, summarized as follows: (1) 
That an interlocutory order made by a 
court in a foreign jurisdiction, allowing 
alimony in a divorce proceeding, with 
jurisdiction to modify, vacate or enforce 
the same cannot be made the basis of an 
action here. (2) That the alleged cause 
of action arose outside the Canal Zone 
and the defendant is only transiently 
within such Zone, has no property there- 
in maintain no office and tranacsts no 
business therein, but maintains such 
transient residence only for the purpose 
of transacting business outside of such 
Zone. 

On the question-?aised by the de- 
fendant that he is only transiently within 
the Canal Zone, the court ordered the 
taking of testimony. From the testi- 
mony taken, it appears that the de- 
fendant came to the Canal Zone, arriving 
here and registering at the Tivoli Hotel 
on March 11, 1926. His business here 
at that time was in connection with a 
loan to the Republic of Panama, and the 
capital of the Republic of Panama is the 
City of Panama, immediately adjacent 
to the Canal Zone and easily reached 
from the Tivoli Hotel. It appears that after 
concluding his business concerning such 
loan, and in June, 1926, he became inter- 
ested in the formation and promotion of 
a Panaman corporation for the manu- 
facture of beer and ice in the City of 
Colon, Republic of Panama. The corpor- 
ation was formed about July 30, 1926, 
and the defendant was made a director of 
the corporation and its president. He 
says that it was his intention to remain 
at the Tivoli Hotel until the work of 
promoting such corporation was com- 
pleted and the corporation was ready to 
manufacture its products, when he in- 
tended to remove to and reside in the Re- 
public of Panama. He testifies that he 
has spent about one-half of his time since 


of facts sufficient to enable it to ascer- 
tain by inquiry the nature of the coal 
company’s rights. Bump on Fraudulent 

Conveyances, 478. ; 

_It is suggested that the’ minimum roy- 
alty was to be remitted unless it should 
be earned, and it was never earned; but 
the record shows only that payment of 
the minimum royalty was postponed, and 
not the lessee’s obligation to pay it was 
waived or surrendered by the lessor. 

We are of opinion that, as between the 
lessor and lessee, the coal company’s lien 
became a valid and binding one as soon 
as the machinery and other personal 
property was placed on the leased prem- 
ises, and that the bank does not stand 
in the relation of a bona fide purchaser 
without notice. 

The decree is affirmed. 

October 30, 1926. 


March 11, 1926, to the present time, at 
the Tivoli Hotel, and a part of his time 
at the Washington Hotel in Colon, and 
made one trip to Bocas del Toro in Sep- 
tember, lasting from September 12 to 
September 25. 

Claims Residence in New Jersey. 


It appears from an advertisement in 
the Star and Herald, a newspaper printed 
and published in the City of Panama, but 
of general circulation in the Canal Zone, 


that on behalf of his corporation, the At- | 


lantic Brewing and Refrigerating Com- 


pany, Inc., he invited the public to make | 


application to him at the Hotel Tivoli, 
Ancon, for information concerning the 
sale of shares of the corporation. It also 
appears that he received at least one let- 
ter from the Executive Secretary of the 

-| Canal Zone at the Hotel Tivoli, Ancon, 
concerning the application of his corpora- 
tion to do business in the Canal Zone, 
which application the defendant had in 
person presented to the proper officer at 
Balboa Heights, C. Z., and that he wrote 
one letter concerning the business of his 
corporation and on its behalf from the 
Hotel Tivoli relating to the business of 
the corporation. He testifies that his 
legal downicile is in the State of New 
Jersey, and that he voted there at the 
last vresidential election. 

1. The court will consider first the 
question whether the order for tempor- 
ary alimony made by the New York court 
in a divorce proceeding pending there, 
with jurisdiction either to modify, termi- 
nate or enforce the same, can be made 
the basis of an action here. In eonsider- 


ing this ground of the plea to the juris- | 


diction, all the material facts stated in 
the complaint must be deemed admitted. 
We have then a case where a divorce ac- 
tion was broyght in a court of competent 
jurisdiction, and therein such court made 
and entered an order directing the de- 
fendant to pay to the plaintiff a definite 
sum of alimony per week during the pen- 
dency of the action and as long as the 
action shall be pending;. and the question 
arises whether this order may be con- 
sidered as a judgment with sufficient fi- 
nality to form the basis of an independ- 
ent action in another jurisdiction to re- 
cover the amount due thereon. The court 
is of the opinion that it is. An order 
for temporary alimony pendente late, 
although an incident in the divorce suit, 
is in effect a final order. 19 C. J. 294, 
Lynhum v. Hufty, 44 App. (D. C.) 589, 
Libbe v. Libbe (Mo.), 148 S. W. 460. 


Alimony Classed As Debt. 


Alimony decreed to a wife is a much 
a debt, until the decree is recalled or 
modified, as any other judgment for 
money. 19 C. J. 296, Sistare v. Sistare, 
218 U. S. 1; 54 L. ed. 905; 28 L. R. A. 
(N. S.) 1068. Stanfield v. Stanfield, 
(Okla.), 168 Pac. 912. Schooley  v. 
Schooley (Ia.), 169 N. W. 56. Harts- 
horn v. Hartshorn (Okla.), 155 Pac. 508. 
Barber v. Barber (U. S.), 21 Howard 
582; 16 L. ed: 226. 

The New York court having authority 
to make the order in question necessarily 
would have the authority to enforce com- 
pliance therewith; otherwise the order 
would be of no force or effect. While 
the ordinary way of enforcing obedience 
to orders for the payment of alimony is 
by attachment for contempt, such 
remedy would not be available to the 
plaintiff here for the reason that shortly 
after the order was made in the New 
York court, the defendant left that juris- 
diction and has never returned thereto, 
and he cannot be reached by such remedy. 
The court where alimony has been al- 
lowed has the power to order the is- 
suance of an execution to enforce pay- 
ment, but so far as appears here, such 
remedy would also be unavailable to the 
plaintiff, for it is not shown that the 
defendant has any property in the State 
of New York. To deny the plaintiff the 
right to maintain her action upon the 
order of the New York court, therefore, 
would be to deny to her any relief what- 
soever under the circumstances disclosed 
in this case. 

While it is true that the New York 
court has the undoubted authority to dis- 
continue the allowance of alimony to the 
plaintiff, so long as the action is pend- 
ing, it appears here that such court has 
not taken such action; and while it is 
true that the decisions of the court of 
New York have adopted the rule that an 
order for alimony already accrued may 
be set aside, yet the Supreme Court of 
the United States in the, Sistare case 
holds that such rulings are not within 
the authority of the statutes of the 
State of New York, and that the 
courts of such State have no power 
to set aside an allowance of alimony 
which has become due, but may only 

; modify or vacate the order of allowance 
| as to the future. 

A judgment of a court of competent 
jurisdiction may be the basis of an action 
here. C. C. P. Secs. 42, 328. 


Plea to Jurisdiction Denied. 


It will, therefore, be ordered that the 
plea to the jurisdiction of the court upon 
this ground will be denied. 

2. The defendant was properly served 
with summons in this action in the Canal 
Zone. Ordinarily such service is deemed 
sufficient to confer jurisdiction of the 
person (15 C. J., p. 799); but our law 
provides that those. of our citizens 
“transiently” within the jurisdiction may 
not be sued here in a civil action or spe- 
cial proceeding. The portion of the 
Executive Order of July 28, 1910, ap- 
plicable to the circumstances in this 
case is: 

“Neither shall any civil action or spe- 
cial proceedings be brought or proceeded 
with in the courts of the Canal Zone 
when both parties, plaintiff and de- 
fendant, though citizens of the United 
States, are found transiently within the 
limits of the Canal Zone Government, 
unless the cause of action is one arising 

(within the said territorial limits, or the 





Process 


Service 


Court Denies Right 


To Serve Process on 


K. K. K. in Minnesota | 4¢@#t 


Defendant’s Contention That 
Court Lacks Jurisdiction 
in Case Is Upheld in 
Decision. 


P. J. SLETTEDAHL V. THE KNIGHTS ‘OF 
THE Ku Kuiux KLAN, INc.; DISTRICT 
Court, DisTRICT OF MINNESOTA; No. 
LTE 
The Ku Klux Klan’s motion to set 

aside, vacate, quash and annul a pre- 

tended service of process upon it in 

Minnesota, on the ground that being 

a Georgia Corporation, it was not doing 


business in Minnesota in such a man- | 


ner as to permit service of summons 
upon its agent, was granted in this 
case. 

The full text follows: 

The above entitled cause came on for 
hearing before the undersigned, one of 
the judges of said court, on Saturday, 
the 23rd day of October, 1926, upon the 
motion of the defendant, The Knights of 
the Ku Klux Klan, Inc, appearing spe- 
cially for the purpose of this motion, 
and this motion only, and not submitting 
to the jurisdiction of the court herein, 
but denying that said court has jurisdic- 
tion of this defendant, to set aside, va- 
cate, quash, annual and hold for nought 
the pretended service of process upon 
the defendant in this case, for the fol- 
lowing reasons, to-wit: 

Claim Foreign Status. 


I. That said defendant is a foreign 
corporation, organized and existing under 
and by virtue of the laws of the State 
of Georgia, with its residence and post- 
office address at Atlanta, Georgia, and 
is not doing business within the State 
of Minnesota so as to authorize service 
of process upon the person pretended to 
have been served in this case. 

Il. That ‘said defendant is a benevo- 
lent, charitable and eleemosynary insti- 
tution, not organized for profit, and with- 
out capital stock, and that none of the 
members thereof receive any profit from 
the operations of said corporation, and 
that it is not engaged in business in the 
State of Minnesota in such manner as 
to permit service of summons upon an 
agent of a foreign corporation doing bus- 
iness within the State. 


Service Held Faulty. 

III. That service of process was not 
made in accordance with the laws of 
the State of Minnesota, nor upon a 
proper person to bind the defendant cor- 
poration by reason thereof. 

IV. That the defendant corporation, 
The Knights of the Ku Klux Klan, was 
not present in Hennepin County, State 
of Minnesota, at the time of the pre- 


| 
| 


| 


viction by 





tended service of process upon it, nor | 


was it doing business within Hennepin 
County, State of Minnesota, in such a 
manner as to authorize service of sum- 
mons upon said corporation. 

After hearing the arguments of coun- 
sel and being fully advised in the prem- 
ises, and upon the files and records here- 
in, it is hereby 

Ordered, that the motion of the de- 
fendant -be and the same is_ hereby 
granted. 

Minneapolis, Minnesota: 
1926. 


October 25, 


party proceeded against has property 
within the said limits, subject to the 
jurisdiction of the Canal Zone courts. 

-“This order shall not be construed to 
exclude from the jurisdiction of the 
Canal Zone courts cases between parties 
who have an official or business residence 
within the territorial limits of the 
Canal Zone Government, or who reside 
therein for the purpose of any occupa- 
tion or employment, notwithstanding that 
they may not have acquired a permanent 
residence within said territorial limits.” 

These provisions, of course, engraft 
an exception upon the ordinary rule that 
jurisdiction of the person of a defendant 
may be acquired if the process in the 
action is served within the territorial 
limits of the court’s jurisdiction. The 
purpose eof this statute, of course, was 
to prevent suits being instituted here 
against citizens of the United States here 
transiently, such as tourists or others in 
the Canal Zone for purposes other than 
permanent business in the Canal Zone or 
Panama. (Blue v. Panama Timber Com- 
pany, 2 C. Z. R., 195, at 198.) Even a 
tourist might remain in the Canal Zone 
for so long a time as to require the court 
to hold that he is no longer transiently 
within the Canal Zone. Each case in- 
volving this statute must be decided upon 
its own particular facts. No rule of gen- 
eral application can be announced ap- 
plicable to all cases. 

Residential Status Considered. 

It appears that the cause of action 
presented by the plaintiff accrued with- 
out the Canal Zone and that the de- 
fendant has no property in the Canal 
Zone subject to the jurisdiction of the 
court. The sole question on this branch 
of the case is this: Was the defendant, 
at the time of service of summons, 
“transiently” within the Canal Zone? 

Applicable here, Webster’s Interna- 
tional Dictionary defines ‘‘tyansient” as 
follows: Of short duration; not per- 
manent; not stationary; passing; fleet- 
ing; brief; transitory; staying for a 
short time; not regular or permanént. 

The court has not been able to find, and 
his attention has not been called to, any 
statute in any jurisdiction which present 
a situation similar to that presented un- 
der our statute. By analogy, however, 
there are cases which help the court to 
solve the question. The case of the Town 
of Nev Haven v. the Town of Middlebury 
(Vt.), 21 Atl. 608, arose under thé poor 
laws of the State of Vermont, where 
certain provisions were made for the 
support of the poor transiently within a 
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Court Upholds Plea of Former Jeopardy 
To Second Indictment Charging Fraud 


FRANK W. STECK v. UNITED STATES OF 
AMERICA; CourT OF APPEALS OF THE 
District oF CoLuMBIA, No. 4464. 

A plea of former jeopardy was good 

to a second indictment differing from a 


first indictment only as to the date of a 
certain certificate of deposit as to which 
the first indictment was in error, consti- 
tuting a fatal variance which resulted 
in a verdict of acquittal, the appellate 
court held jn this case, reversing a con- 
e Supreme Court of the Dis- 
trict of Columbia. 

R. E. Lynch and P. McCoy appeared 
for appellant; Peyton Gordon and W. H. 
Collins, for appellee. 

Before Martin, Chief Justice; Robb and 
Van Orsdel, Associate Justices. 


Judgment Is Appealed. 


The full text of the opinion of the 
court, delivered by Associate Justice Van 
Orsdel, follows: 

Van Orsdel, Associate Justice. This 
appeal is from a verdict and judgment 
of the Supreme Court of the District of 
Columbia convicting the appellant of the 
crime of false pretenses. 

The appellant was indicated on Sep- 
tember 30, 1924, charged in two counts 
of the offense of false pretenses. The 
crime consisted in feloniously and un- 
lawfully obtaining a certain certificate 
of deposit dated July 2, 1923. The crime 
was charged to have been committed on 
May 12, 1923. When the case came on 
for trial, it was discovered that the al- 
leged date of the certificate of deposit 


} was subsequent to the date of the com- 


mission of the offense as charged in the 
indictment. This the court held to con- 
stitute a fatal variance and directed a 
verdict of acquittal on both counts of 
the indictment. 


Indicted Second Time. 

On May 18,- 1925, the appellant was 
again indicted of the offense of false pre- 
tenses. This indictment differed from 
the first indictment only in the date of 
the certificate of deposit. In the first 
indictment the date was alleged to be 
July 2, 1923; in the second indictment 
the date of the certificate is alleged to 
be July 2, 1922. Before trial on the 
second indictment, defendant filed his 
plea in bar in which, after a full state- 
ment of the facts, he asked to be dis- 
missed and discharged on the ground 
that he had once been placed in jeopardy 
of his liberty for the offense charged in 
the second indictment. The plea was 
overruled, defendant was placed on trial, 
and found guilty on the first count of 
the indictment, the court directing a 
verdict of not guilty on the second count. 

A number of assignments of error are 
relied upon but we think that the case 
can be disposed of on the alleged error 
of the court in overruling the special 
plea of former jeopardy. 


Offense Declared Same. 


It is conceded that the offense alleged 
in the two indictments is the same. The 
same date appears on which the com- 
mission of the offense is charged. The 
same parties connected with the trans- 
action are set out in each case;. the same 
certificate of deposit, the sole difference 
appearing in the date of the certificate 
of deposit as alleged in the two indict- 
ments. 

We think this case is controlled by the 
decision of this court in Nordlinger vs. 
United States, 24 App. D.C. 406. In that 
case the indictment was in two counts, in 
each of which the defendant was charged 
with the larcency of a piano. .At the 
trial, witnesses testified that the instru- 
ments stolen were called autolectras. 
For this variance a directed verdict of 
not guilty was returned. The second in- 
dictment, and the one which the coyrt 
had-before it consideration, was a dupli- 
cation of the first indictment excepting 
that it charged the larceny of auto-elec- 
tric and autolectras pianos. In that case, 
town and liability imposed upon. the 
town of such person’s’ permanent resi- 
dence. It is there said: 

“The word ‘transient’ is the opposite 
of ‘resident.’ The latter describes a 
person at rest in a town, while the 
former describes him to his passage 
througho or across it.” 

See also Town of Londonderry v. 
Town of Landgrove (Vt.), 29 Atl. 256, 
and Taylor v. Wilson (Tex.), 93 S. 
W. 108. 

It does not appear here that defend- 
ant came to the Canal Zone on .March 
11, 1926, and established his living 
headquarters at the Tivoli Hotel. From 
that time until the month of June, he 
was engaged in connection with a_loan 
matter with the officials.of the Republic 
of Panama, and thereafter he has been 
engaged in forming and promoting the 
business of a corporation for the manu- 
facture of beer and ice at Colon, in the 
Republic of Panama. The testimony 
amply warrants the finding of the court 
that he has made the Tivoli Hotel his 
residential headquarters during all the 
time from the 11th of March, 1926, 
down to the date of this hearing, and 
he states that his intention is to con- 
tinue to live there until he has com- 
pleted the promotion of the corporation 
of which he is the president and until 
such time as the corporation is ready 
to engage in the manufacturing busi- 
ness, and that he then intends to re- 
move to and reside in the Republic of 
Panama, Under such circumstances, 
the court is of the opinion that he is 
not transiently residing, in the Canal 
Zone within the meaning of our statute, 
and that the purpose and spirit of the 
statute would not be subserved under 
the facts of this case by any other 
holding. The second ground of the 
plea to the jurisdiction must, therefore, 
be denied. 

Let an order be entered denying the 
pleas in abatment to the _ plaintiff’s 
action, to which defendant excepts. 

Dated October 7, 1926. 


tal in First Trial Based on Variance in Date on Cer- 
tificate and Commission of Alleged Offense. 


as in the one at bar, the court overruled 
the plea of abatement and the defendant 
was convicted, from which the appeal 
was taken. 

Jurisdiction Claimed. 


The court, after finding that the in- 


dictments were the same, with the ex- 
ception of the words descriptive of the 
pianos stolen, said: “The court had un- 


| 





questioned jurisdiction, and the indict- | 
ment was, on its face at least, technically 


formal and substantially good. 


As has | 


been seen, the property charged in each | 
indictment was the same in fact though | 


described somewhat differently, belonged 


to the same owner and was unlawfully | d : ear : ‘ g 
; : enying admission if the right to admis 
taken under the same circumstances from | 8 ad 


the possession of the same person, at 
the same time and place. The test of 
the identity of offenses that has com- 
monly been applied in such cases 
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Credentials 


Admission of Alien 3 
Depends Largely on 


Consular Credentials 


Testimony of Applicant Not 
to Bar Unless Cer- 
tificate Contro- 
verted. 


& 


LUTHER WEEDIN, AS COMMISSIONER. OF 
IMMIGRATION AT THE Port oF SEATTLE, 
WaASH., APPELLANT, v. Tso YUE, AP 
PELLEE; CIRCUIT Court oF APPE 
NINTH Circuit,-No. 4663. , 
Testimony which would have war= 

ranted the immigration authorities im 


‘“ 


sion depended solely upon the testimony 


| of the appellee himself, did not, it was 


whether the facts necessary to the con- | 


viction under the second indictment 
would have been sufficient, if proved, to 
warrant a convictiot under the first for 
the same offense.” We see no distinc- 
tion between this case and the one at 
bar. Here, the only difference consists 
in a misstated date of the certiticate of 
deposit. This amounted to merely an 
element of description, as in the case of 
the pianos in the Nowlinger case. 
Bishop Is Quoted. 

The rule as to former jeopardy, ap- 
proved in Grafton vs. United States, 205 
U. S. 350, is stated by Bishop in his 
Treaties on Criminal Law, 7th Edition 
1050, as follows: “It is not necessary to 
establish the defense ‘autre fois acquit’ 


or ‘cenvict’ that the offense in each in- | 


dictment should be the same in name. If 
the transaction is the same, or if each 
same parties, it is sufficient to make a 
good defense.” The court in the Grafton 
case rested its decision upon the follow- 
ing broad ground: “We rest our desi- 
sion of this question upon the broad 
ground that the same acts constituting 
crime against the United States cannot, 
after the acquittal or conviction of the 
accused in a court of competent juris- 
diction, be made the basis of a second 
trial of the accused for the crime in the 
same or in another court, civil or mili- 
tary, of the same Government.” 
Principle Held Same. 

This is but a reiteration of the prin- 
ciple announced in Kepner vs. United 
States, 195 U. S. 101, and the Ex Parte 
Lange, 85 U. S. 163; and in the latest 
utterance of the Supreme Court, United 
States vs. Oppénheimer, 242 U. S. 85, 
where Mr. Justice Holmes, speaking for 
the Court said: “We may adopt, in its 
application to this case, the statement of 
a Judge of great experience in criminal 
law: ‘Where a criminal charge has been 
adjudicated upon by a court having juris- 
diction to hear and determine it, the ad- 
judication, whether it takes the form of 
an acquittal or conviction, is final as to 
the matter so adjudicated upon, and may 
be pleaded in bar to any subsequent 
prosecution for the same offense.’ ” 

The case of Morgan vs. Devine, 237 U. 
S. 632, here relied upon by counsel for 
the Government, has no application to 
the case at bar. There, the defendant 
was convicted on an indictment charging 
him with breaking and entering a post- 
office with intent to commit larceny, and 
in a second count charging him with the 
commission of the crime of larceny. He 
was sentenced to the penitentiary for the 
term of four years on the first count, and 
for the term of two years on the second 
count of the indictment, the sentence to 
be cumulative and not concurrent. When 
he had served the four-year sentence, he 
instituted proceedings in habeas corpus 
to be discharged from confinement. 

Rules on Double Jeopardy. 

The court, holding that the breaking 
and the larceny described two separate 
and distinct offenses, in its opinion dis- 
posed of the-case as follows: “As to the 
contention of double jeopardy, upon which 
the petition of habeas corpus is rested 
in this case, this court has settled that 
the test of identity of offenses is whether 
the same evidence is required to sustain 
them; if not, then the fact that both 
charges relate to and grow out of one 
transaction does not make a single of- 
fense where two are defined by the 
statutes.” 

In Burton vs. United States, 202 
U. S. 344, also relied upon by counsel 
for the Government, the court had 
a similar question before it to that 
involved in the Morgan case. Burton 
had been indicted for two separate 
offenses: one for agreeing to receive 
compensation in violation of a statute of 
the United States, and the other for 
receiving such compensation. Disposing 
of this contention, the court said: “It 
was certainly competent ‘for Congress to 
make the agreement to receive, as well 
as the receiving of the forbidden com- 
pensation separate, distinct offenses. The 
statute in apt words expresses that 
thought by saying: ‘No Senator * * * 
shall receive or agree to receive any 
compensation whatever, directly or in- 


directly, for any services rendered or | 


to be rendered,’ etc. 
Agreement Held Possible. 

There might be an agreement to re- 
ceive compensation for services to be 
rendered without any. compensation ever 
being in fact made, and yet that agree- 
ment would be covered by the statute 
as an offense. Or, compensation might 
be received for forbidden services with- 
out any previous agreement, and yet the 
statute would be violated. In this case 
the subject matter of the sixth count, 
which charged an agreement to receive 
$2,500, was more extensive than that 
charged in the seventh count, which al- 
leged the receipt of $500. But Congress 
intended to place its condemnation upon 
each distinct, separate part of every 
transaction coming within the mischiefs 
intended to be reached and remedied. 
Therefore agreement to receive compen- 
sation was made an offense. So the re- 


ceiving of compensation in violation of | 
the statute, whether pursuant to a pre- | opinion. 


- 











| 








held in-this case, necessarily destroy OF 


ie | impair the effect of a consular certificate, 


and unless Section Six Merchant Certifi- 
cate issued by the consul is successfully 
controverted or the facts therein stated 
disproved, the applicant cannot be denied 
admission. The order of the Districé 
Court, Northern District of Washington, 
was affirmed. 


The case was heard before Rudkin, 
Circuit Judge, and Dietrick and Kerri- 
gan, District Judges. The full text of 
the opinion by Judge Rudkin follows: 

This is an appeal by the Commissioner 
of Immigration from an order discharg- 
ing the appellee on habeas corpus. The 
application. for admission was based“on 
a Section Six Merchant Certificate is- 
sued by the consular yepresentative of 
the United States al” tha port of de- 
parture. The certificate itself was im 
due form and the identity of the appellee 
as the person therein named was fully 
established. The immigration authori- 
ties denied admission, however, upon two 
grounds: First, because the exempt 
statu8 was not established, and second, 
because the admission of the appellee 
was forbidden by section 13c of the Ime 
migration Act of 1924. The latter 
ground was not pressed on the argument 
in view of the decisions of this court im 
Weddin v. Wong Tat Hing, 6 F. (2a), 
201; Weedin v. Loi Han, id. 203; and, 
Dang Foo v. Weedin, 8 F. (2d) 221. Se 
that unless the consular certificate was 
successfully controverted or the facts 
therein stated disproved the order of 
the court below should be affirmed. It 
is contended by the Government that the 
certificate was controverted by reason 


| of certain discrepancies in the testimony 


of the appellee and certain contradictions 
of the testimony given by him. First, 
there was a discrepancy of about a year 
between the age of the appellee as given 
in the certificate and as stated by him 
on the hearing; second, there was a dis- 
crepancy in the amount invested in the 
business in Hongkong, the certificate 
giving the amount in gold whereas the 
appellee gave the same amount but in 
Hongkong currency, and third, the pre- 
cis attached to the certificate gave as 
a reference in the United States Tso 
Cheung Yew of Wing Yuen Lung Com- 
pany, No. 156 22nd Street, Chicago, Il., 
while the appellee testified that Tso 
Cheung Yew was a member of his firm 
in Hongkong. It is further contended 
that the appellee first stated that he did 
not know Wing Yuen Lung, but from 
the form of the question we are con- 
vinced that the witness understood the 
reference to be an individual and not a 
firm, and was justified in so doing. The 
discrepancy as to the age would seem 
immaterial in view of the fact that there 
was no contention that the certificate 
was not issued to the appellee or that 
he was not the person therein named. 
The discrepancy as to the amount in- 
vested would likewise seem immaterial 
as the appellee had unwards of $2,000.00 
on his person and could be a merchant in 
either case. No attempt was made to 
explain the mistake in the reference to 
Tso Cheung Yew in Chicago, and how 
it occurred we do not know. Collateral 
to the certificate, the appellee testified 
that his firm in Hongkong had made 
certain shipments of rice to two different 
points in the United States, whereas the 
reports of immigrant inspectors and tes- 
timony taken at these points would seem 
to indicate that no such shipments were 
in fact made. There were no doubt such 
discrepancies in the testimony as would 
have warranted the department in deny- 
ing admission if the right to admission 
depended solely upon the testimony of 
the appellee himself, but testimony 
which tended to weaken or impair the 
effect of his testimony would not neces- 
sarily tend to destroy or impair the effect 
of the consular certificate. Dang Foo 
v. Weedin, supra. 
_ From an examination of the record 
“we are inclined to agree with the court 
below that the certificate has not been 
successfully controverted or the facts 
therein stated disproved, and the order 
therefore affirmed. 
October 25, 1926. 


vious agreement or not, was made am- 
other and separate offense.” oe 


Cause Is Remanded. “ss 

A glance at these cases demonstrates | 
that they have no appliaction to the case 
to bar. There, separate and distime 
offenses were charged, requiring separate | 
and distinct evidence to establish each 
charge, while in the present case “the 
same offense is charged in each indiet- 
ment and is supported by identical 
the same evidence. To support “the! 
charge, the mere identification of the 
certificate of deposit as the one. obtaimed! 
by the defendant would be sufficient to 
establish its identity. The date ( 
ing upon. its face proves itself, ¢o 
quently the date of the certificate 
not become in itself even a ma‘ 
separate proof. : 

The plea of abatement should 


| been sustained and the defendant 


missed. The judgment is therefor 
versed and the cause remanded for fam 
proceedings, not inconsistent with 
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Commerce 


Gain Is Registered 
~ InImports of Oil 
~ By United Kingdom 


Increase of 150,000,000) 
Gallons Is Reported for 
Fjrst Nine Months 
of 1924. 

Largely increased imports of refined 
Petroleum into England are reported to 
the Department of Commerce by Homer 


§. Fox, Trade Commissioner at London. 
The increase during the first nine 
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Shipping 


Business Opportunity for American Tractors | America Dominates 
Offers in Africa and for Asphalt in Belgium 


Department of Commerce Issues Weekly Compilation of 
InquiriesFrom Abroad for American Products. 


The weekly compilation of world busi- 
ness Opportunities offered American 
sellers, as announced by the Department 
of Commerce, discloses demands for 
American tractors in Africa, hats in 
China, asphalt in Belgium and mining 
machinery in Chile. 

These are only a few of the demands 
for American goods reported to the De- 
partment of Commerce by its agents 
abroad. Detailed information concern- 
ing the trade opportunities listed here- 


| With may be obtained by American firms 





months of this year, he points out, | 
totaled more than 150,000,000 gallons 
above imports during the corresponding | 
period of last year. | 

One large factor in the increased im. | 
ports is the situation brought about by | 


the coal strike, according to Mr. Fox, | 
but it is also true that gasoline, a luxury 
commodity, is in greater demand. In-| 
creasing imports from the United States | 
are noted in the report, which follows: 

British imports of refined petroleum 
products during the first nine months of 
1996 totaled 975,509,194 imperial gallons, 
a large increase over the 815,305,939 im- 
perial gallons received in the correspond- 
ing period of 1925. Imports @f crude | 
petroleum totaled 396,252,178 gallons as 
against 389,668,021 gallons in the 1925 
period. 

Increase of 27 Per Cent. 

This marked total increase of more 
than 27 per cent, indicating a greater 
consumption of petroleum and petroleum 
products durimg the period of unusual 
industrial is the outstanding character- 
istic of the British petroleum trade dur- | 
ing the period under survey. — Although 
a part of this increase, particularly in 
fuel oil, may be considered a direct re- 
sult of the imdustrial situation arising 
from the coal strike this year, it is in- 
teresting to mote that the bulk of the| 
increase in imports, as well as in the 
apparent constamption, has been in gaso- 
line, more or less a luxury commodity. | 
A new high record in the imports and 
consumption of this commodity is being 
set this year, the total imports for the 
nine months to September 30 being, in 
fact, higher than any previous annual 
total except 1924, However, with an 
increase of nearly 12 per cent in the 
automotive registrations during the year 
ended August 31, a corresponding in- 
crease in the Consumption of gasoline is 
natural. 

Fuel Import Gain. 


Imports of fuel oil into Great Britain 
during the period under survey totaled 
268,211,967 Imperial gallons, represent- 
ing only a small increase over the 264,- 
390,625 gallons received in the compara- 
tive period of 1925. Imports of gasoline 
rose to 414,931,409 gallons from the total 
of 321,350,816 gallons in the 1925 pe-| 
riod. Receipts of kerosene increased to 
142,539,642 gallons from 104,927,613 gal. | 
lons; of lubricating oil to 72,948,328 gal- | 
lons from 65,725,866 gallons; of gast oil | 
to 74,384,063 from 53,609,892 gallons, 

During 1924 some 82 per cent of the | 
total British ixmports of crude came from 
Persia, while Guring the current year this 
percentage has dropped to 74 per cent. 
Mexico and Curacao are the other prin- 
cipal sources for crude. The bulk of the 
lubricating oil continues to come from 
the United States, with miscellaneous 
shipments fromm Russia, Mexico, Curacao 
and Continental ports. 


Re-Exports Decline. 

Some of the most interesting features 
of the nine months’ trade are in connec- 
tion with gasoline. Imports of this 
product into the United Kingdom from 
the United States increased rather 
steadily durimg the five years prior to 
1925, with only a slight break in 1922, | 
but in 1925, the receipts of American 
gasoline declimed about 12 per cent, this 
decline being attributed to the imcreased | 
domestic output. During the first nine | 
month of 1926, however, gasoline in. | 
ports from the United States are not | 
only above those of last year, but repre. | 
sents an increase of nearly 38 per cent 
over the corresponding receipts for the 
whole of 1924, the previous high record 
for imports of this commodity from | 
America. Imports from Russia are also 
on an increasing scale, the receipts to 
date being almost equal to all of last 
year. Considerable quantities of gaso- | 
line continue to be received from Persia, | 
Mexico, Rumania and some other sources, | 

British petroleum exports during the | 
first nine momths of the current year | 
amounted to 101,060,134 imperial gab. | 
lons, as Compared with 119,279,948 gal- | 
lons in the same period of 1925. — Reex- 
ports during the 1926 period totaled 19,- 
227,149 as against 54,912,570 gallons in 
the first nime month of 1925. 





Wood Treating Industry 
Shows Heavy Increase | 


The Department of Commerce an. | 
nounces that, according to data collected | 
at the biennial census of manufactures, | 
1925, the establishments engaged pri. | 
marily in the treatment of wood to pre- | 
vent decay amd for protection § against 
fife, etc., reported production and receipts 
as follows: Walue of treated products 
owned by establishments reporting, $83,. | 
505,09; amownt received for contract | 
= and custom work on materials furnished | 
by others, $7,576,580; value of all other 
products, $102,707; total, $91,184,381, 

is is an increase of 28.3 per cent as 
compared with a total value of products | 
of $71,082,869 in 1923, the last preceding 
oensus year. 

Of the 181 establishments reporting in 
1925, 11 were located in Illinois, 9 in 
Texas, 8 in California, 8 in Louisiana, | 
7 in Minnesota, 7 in Ohio, 7 in Washing. | 
ton, 6 in Indiana, 6 in Mississippi, and | 
the other 62 im 24 other Sta” 


x 


| crockery ; 


| basis, 


and individuals upon application to the 
Bureau of Foreign and Domestic Com- 
merce at Washington, or any of its 
branch offices, a list of which is 


| pended. 


Applications should refer to the num- 
ber. The asterisk indicates the in- 
quirer would act as both purchaser and 
agent: 


Purchasers. 

Australia — *22845, glassware and 
*22845, hardware, household; 
*22845, 
22878, lathes, car wheel, electric driven; 
*22845, radio sets and parts; 
specialties and novelties; *22845, 
goods. 


tin 


| 22814, household devices, motor driven; | 
ap- 


| mato sauce; 


household appliances, electric; 

| flour; 
*22845, | 
| and paraffin wax; 
| per; 


Austria—22872, woodworking machin- | 
ery for making pegs, toothpicks and shoe 


heels. 

Azores—22874, pitch pine timber. 

Belgium—22867, asphalt; 22894, fiber 
board, vulcanized, hard and flexible. 

Brazil— 22878, boxes, pasteboard and 
paper cups and spoons; 22873, package- 
wrapping machinery for handling ice 
cream; 22873, paper for wrapping ice 
cream. 

Canada—22854, batteries, dry cell, best 


| qualities. 


Chile—22871, mining and 
machinery. 


quarrying 


China—22898, hats, unblocked; 22893. | 


sweatbands, artificial leather; 22893, wool 
waste for hat manufacture. 

French West Africa—22842, tractors. 

Germany — *22865, asphalt; *22844, 
cups, paper, sanitary; *22846, heating 
devices and water heaters, electric; 
*22844, pharmaceutical preparations and 
specialties; *22844, razors, safety; *22860 
rosin; *22844, sanital rubber goods; 
*22846, steam and hot water fittings and 
supplies; *22859, sulphate of ammonia; 
22858, sulphur. 

Hungary—22892, hosiery, 
and rayon. 

India—22900, box shooks. 


mercerized 


| for cement; 


| soda, borax, etc.; 22853, diamonds, indus- | 


Java—22857, rosin, 50 barrels monthly. | 


Latvia—22857,wheat and ryein large 
quantities monthly. 

Netherlands — 22896, 
household. 

Portuguese East Africa—22815, cotton 

Portuguese East Africa, 22,815, cotton 
piece goods; 22886, newsprint paper and 
stationery for job printing. 

South Africa—*22856, lighting outfits, 


refrigerators, 


| self-comtained, machinery and appliances; 


22887, machine for cutting paper shav- 
ings; “22856, pumping machinery. 
Switzerland—22884, metal, powdered, 


| for metal sprayers. 


Uruguay—22836, automobile accessor- 


| ies, electric. 


Agents. 
Argentina—22800, cotton duck and 
other goods; 22863, drugs, prepared medi- 


|cines and pharmaceutical products; 22841, 
| trucks, motor; 22800, yarn, cotton. 


Australia—22816, kid, colored; 22816, 


| satins for shoe trade. 


Austria—22805, 
22805, shoes. 

Belgiu m—22835f, canned 
meats and _ evaporated 


cotton print goods; 
fruits, fish, 
milk; 22830f, 


}canned salmon; 22828f, canned sardines in 


tomato sauce, evaporated milk; 22861, 
chemical oxides, acid anhydrides, oleic 
acid and acetate of lime; 22829f, cotton- 


| sed meal; 22838, electric-driven vehicles; 


Oregon-Uriental Line 
Refused New Routing 


Ship ping Board Declares South- 
ern California Schedule May 
Interfere With Other Lines. 


Oregon-Oriental Line, as the re- 
sult of a recent ruling by the United 
States Shipping Board, will not be al- 
lowed to make its return trips from the 
Orient by way of Southern California. 
The full text of the announcement of 
the board is as follows: 

The Shipping Board yesterday re- 
fused permission asked by the Columbia 
Pacific Steamship Company, which op- 
erates the Oregon Oriental Line for 
Shipping Board account out of Port- 
land, Oreg., to reroute its vessels in 
the South China trade on their east- 
bound voyages. 

The operators requested that the six 
ships running between Portland and 


The 


| South China ports be allowed to return 


of Southern California 
up to the coast to 


by way 
thence 


and 
Portland. 


| Representatives of the operators stated 
| to the board that such a step would re- 


sult im placing the service on a paying 
indicating that it might serve to 
make the line saleable for priyate op- 
eration. It was also contended that oil 
for fueling the vessels could be pur- 
chased at 30 cents a barrel less at San 
Pedro than at Portland. 

The board refused the request on 
recommendation of President Dalton of 
the Emergency Fleet Corporation. The 
principal reason for the refusal is the 


| expectation that the ships of the Oregon 


Oriental Line might cut seriously into 


| the trade of the South Pacific services. 


In addition it was pointed out by the 
Fleet Corporation that the differential 
in oi] prices at Portland and San Pedro 
is 16 cents a barrel and not 30 cents, 


the Portland rate being $1.20. 


22835f, fruit, dried; 22880f, fruit, dried, 
California and Oregon; 22828f, fruit, 
especially evaporated apples; 228314, oils, 
vegetable; 22881, packing house products; 
22862, rosin; 22885f, spices. 


Canada—22840, Automobile aceessor- | 
ies; 22812, blankets, cotton, bedspreads, | 
canned | 


towels and toweling; 22882f, 
fruits; 22838f, confectionary; 22803, cord- 
age, cotton, window sash; 22814, cotton 
piece goods and towels; 2813, cotton 
towels and piece goods; 22833f, groceries; 
22802, hosiery, cotton, men’s; 22813, 
hosiery, cotton, men’s; 
cotton, men’s; 22812, hosiery, woolen and 
cotton; 22814, household appliances; 


22813, leather novelties; 22832f, peanuts, 
shelled and unshelled; 22814, rubber nov- 
elties; 22812, silk piece goods; 22814, 
sporting goods; 22811f, sugar; 22814, 
toys, mechanical and wooden; 22813, toys, 
wooden and metal. 

Chile—28834f, canned sardines in to- 
22820, suitings, worsted, 
cashmere and cheviot, for men. 

Colombia—22821, flashlights; 22821f, 
22821, hosiery; 22821, iron and 
steel; 22821f, lard; 22821, lubricating oils 
22821, newsprint pa- 
22821, upper leather. 

Czechoslovakia—22848, Vanadium steel 
sections for automobile chassis. 

Denmark—22888, bags, paper, 4-ply, 
22817, cotton piece goods 
(gingham). 


Egypt—22847, bathtubs, toilets, lava- | 


tories, sinks; 22808, belts for men and 
women; 22827f, canned goods; 22808, 
haberdashery. 
England—22849, choppers 
and ice cream freezers; 22807, 


(mincers) 
cotton 


hardware (door hinges and window fas- 
teners); 22868, pine, 
22897, refrigerators (cold-storage cabi- 
nets); 22807, wool and rayon goods for 
women’s wear. 

France—22876, cotton, wool, jute and 
flax for weaving; 22880, excavators, 


heavy crushers and boring and drilling | United Kingdom, 


machines; 22855, furnaces, industrial, 


electric; 22881, hosiery-making machines; | 
22843, Milking machines; 22885, pulp, | 
sulphite, bleached, or cellulose for mak- | 


ing rayon; 22876, textile machinery. 

Germany—22837, automobile 
sories; 22890, 
printing machinery and 
22864, chemical products, such as caustic 


trial; 22877, hardware and bench tools; 
22875, hardware and tools; 22850, hard- 


| ware novelties and tools; 22875, machin- 


ery, specialized; 22861, machine tools; 
22898, office machines, especially dictat- 
ing machines; 22877, sewing machines and 
furniture-manufacturing machines; 22- 
875, sporting goods and novelties; 22851, 
tools; 22853, tools, diamond; 22837, tools 
for garage and small workshops; 22883, 
turquoises, 1,000 to 2,000 pounds per 
year; 22804, yarn, 
twisted. 
Haiti—22822, laundry soap. 
India—22879, ice-making machinery. 


ama. 

Java—22806, haberdashery. 

Malta—-22826f, confectionery and bis- 
cuits; 22823f, flour and grain; 22823f, 
flour, soft and hard wheat, best grade; 
22826, hosiery for men, women and chil- 
dren; 22823f, lard and cottonseed oil; 
22889, printing and packing paper, col- 
ored tissue paper; 22823f, sugar; 22825f, 
sugar, granulated, fine. 

Mexico—22899, ledger binders, trays 
and metal stands; 22818, 
men’s. 

Netherlands—22882, coal and coke. 

Norway—22891, 
salt cakes and sulphate of alumina; 22- 
891, dyes, aniline; 22891, felts, machine 
and couch roll packets for paper indus- 
try; 22891, phosphor bronze wires. 

Paraguay—22839, automobile acces- 
sories; 22852, tools (handsaws, butchers’ 
saws and axes). 

Salvador—22809f, canned goods; 22- 
809, chemicals; 22809f, confectionery; 
22809, cotton goods; 22809, drugs and 
pharmaceutical products; 22809, haber- 
dashery; 22809, hardware and hand 
tools; 22809, hosiery for men, women 
and children; 22809f, meats (bacon and 


| hams). 


Scotland—-22870, Douglas fir, oak, ash 


; and cypress. 


| 
| 


| 
| 


| 
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South Africa—22810, hardware; 22810, 
cotton goods. 

Sweden—22801, hosiery, silk; 22819, 
hosiery and underwear, silk, for women. 

Uruguay—22811f, canned goods; 22- 
811, chemicals, especially acids and 
sodas; 22866, cotton goods; 22811, cotton 


piece goods, especially ducks and sheet- | 


ing; 22866, footwear; 22866, hardware; 
22866, hosiery; 22811, hosiery, cheap; 22- 
811, iron sheets, plain and corrugated; 
piping and galvanized wire; 22866, 
leather; 22866, lubricating oil; 22866, 
lumber; 22866, paper; 22811, pharmaceu- 
tical preparations; 22811, pitch pine; 
22866, silks and cashmere; 22811, yarn, 
cotton. 


Southwest Africa—22798, cotton goods | 


(ticking, baftas and blue-striped mate- 
rial); 22798, jewelry and white bangles, 
cheap. 

Offices of Bureau. 


‘Following are the offices of the Bureau | 


of Foreign and Domestic Commerce: 
Akron, Chamber of Commerce; Atlan- 
ta, 538 Post Office Building; Baltimore, 
Export and Import Bureau, Association 
of Commerce, 22 Light Street; Birming- 
ham, Chamber of Commerce; Boston, 
1801 Customhouse; Bridgeport, Manufac- 
turers Association; Charleston, S. C., 
Chamber of Commerce; Chattanooga, 
Southern Railway System; Chicago, 
Room 845, 83 South Clark Street; Cincin- 
nati, Chamber of Commerce; Cleveland, 
Chamber of Commerce; Columbus, Cham- 
ber of Commerce; Dallas, Chamber of 
Commerce; Dayton, Chamber of Com- 
merce; Des Moines, 423 Federal Build- 
ing; Detroit, 607 Free Press Building. 


El Paso, Chamber of Commerce; Erie, | 


22814, hosiery, | 


: ** | United Kingdom, 
piece goods; 22869, Douglas fir; 22897, | 


, | United Ki 

cotton, single and | — meer 
| were valued at $1,497,350, of which over | 
went to divisions of the | 


Italy—22799, hats, wool, felt and Pan- British Empire. 


bleaching powders, | 


World Radio Market 
On Quality Basis 


| Exports Valued at $10,000,- 
000 in 1925 Contrast With 
British Trade of 
$6,500,000. 


[Continued From Page 1.] 


where American exporters have de- 


veloped substantial markets for quality | 


products and developed 
fidence in their goods. 
The value of direct exports of radio 
| apparatus’ from the United Kingdom 
| was $6,274,918 and that of reexports, 


popular con- 


| 496,582. British exports to Europe, ex- 
| cluding those to Channel Islands, 

amounted to $2,681,339 during the year 
| and were slightly more than three times 
| the value of American exports to that 
area, 

British radio sales to Europe consti- 
tuted more than 41 per cent of the total 
British radio exports and over 15 per 
cent of the total was sent to divisions 
of the British Empire, such as the Irish 
Free State, Malta and Gibralter. 
leading European markets for the Brit- 
ish exports in 1925 were the Irish Free 
State, Netherlands, Spain, France and 
| Sweden, which countries took more than 


| $1,305,949 of the exports from Great 


Britain during that period. 
Shipments to Canada. 

American shipments of radio to Can- 
ada during 1925 reached a total of $3,- 
| 708,183 as compared with those of the 
| United Kingdom, which were valued at 

$259,251. American sales to Latin Amer- 

ica also greatly exceeded those of the 
of 


compared with the British figure 


} 3,317. 
North Carolina; | saa se 


Mexico purchased $272,185 worth of 


; American equipment as against $1,713 
| worth of British apparatus. 
| States exports to Central America and 


United 


the West Indies were more than seven 
times greater in value than those of the 
and sales to South 
America were more than three times the 
value of British shipments to that area. 

British sales in Central America and 
the West Indies exceeded those of this 


} country only in the British West Indies 
acces- | 
bookbinding machines, | groups took about 88 per cent of the 
accessories; | 


and the Dutch West Indies, which two 
British equipment shipped to Central 
America and the West Indies. 


American sales of radio to South 


| America in 1925 were more than treble 
| those of the United Kingdom to that 


continent and the Falkland Islands, al- 
though British shipments to British 
Guiana and Peru exceeded those of the 
United States to those respective coun- 
tries. 

American shipments of radio equip- 
ment to Asia, excluding those to the 
Philippine Islands, exceeded those of the 
to the same area by 
$808,909. British shipments to Asia 
23 per cent 


Japan was the leading British market, 


| but American sales to that country total- 
$726,000 were more than | 
| double in value those of the United King- 
were greater than the | 


ing nearly 


dom, and, in fact, 
total sales of British radio in Asia. 


United States exports of radio to the | 


Netherlands East Indies exceeded those 
of the United Kingdom, and American ex- 


| ports to the Philippines were valued at 
| $109,030. No British shipments to these 


| islands were recorded. 
underwear, 


Sales in Oceania. 
British sales of radio equipment to 
Oceania totaled $1,056,583 during 1925, 
which was about 36 per cent greater than 


| the value of the United States radio ex- | 
The United Kingdom | 
| exports to Australia alone were valued at | 
| over $200,000 more than the American | 


| ports to that area. 


shipments to entire Oceania. 
American sales to New Zealand ex- 
| ceeded those to the British. No British 
shipments were recorded for 
Oceania, but our exports to that territory 
totaled $312. 


The value of United States radio ex- | 


| ports to Africa totaled only @25,281 in 
| 1925 as compared with the United King- 
dom value of $336,825. 
Africa was the leading market in this 
area, receiving equipment valued at $20,- 


334 from America and at $259,285 from | 


| the United Kindom. 


French Africa, which purchased $275 | 


worth of American equipment, was the 

| only territory which imported more from 
the United States than from the United 
Kingdom. 


' Pa, Chamber of Commerce; Fort Worth, 
Chamber of Commerce; Galveston, 309 


Post Office Building; Houston, Chamber | 


of Commerce; Indianapolis, Chamber of 

Commerce; Jacksonville, Chamber of 
| Commerce; Los Angeles, Chamber of 

Commerce; Louisville, Board of Trade 
| Building; Memphis, Chamber of Com- 
| merce; Milwaukee, Association of Com- 
merce; Minneapolis, Federal Building; 
| Mobile, Chamber of Commerce; Muncie, 
| Chamber of Commerce. 


New York, 734 Customhouse; Newark, | 


Chamber of Commerce; New Orleans, 
322 Post Office Building; Norfolk, Hamp- 
ton Roads Maritime Exchange; Orange, 
Tex., Chamber of Commerce; Pensacola, 
Chamber of Commerce; Philadelphia, 20 
| South Fifteenth Street, Room 812; Pitts- 
| burgh, Chamber of Commerce; Portland, 
| Oreg., 222 Oregon Building; Providence, 
| Chamber of Commerce; Richmond, Cham- 
ber of Commerce; Rochester, Chamber of 
; Commerce, 

| St. Louis, 1201 Liberty Central Trust 
| Co. Building; San Diego, Chamber of 
| Commerce; San Francisco, 810 Custom- 
| house; Seattle, 515 Lowman Build- 
‘ing; Syracuse, Chamber of Commerce; 
| Tacoma, Chamber of Commerce; Toledo, 
ber of Commerce, and Worcester, Cham- 
ber of Commerce. 


$220,614, making total exports of $6,- | 


The ! 


totaling $1,485,023 as | 


French | 


British South | 


Chamber of Commerce; Trenton, Cham- | 


Foreign 


Trade 


“Castile” When Made of Other Than Olive Oil 


‘ALL STaTeMENTS Herein Are Grven ow Orrictan AvuTHonTy ONLY 
AND Wirnour ComMmEnt sy Tue UNitep States DAILY. 


Trade Practices 


Manufacturers Deny Fraud in Labeling Soap 


Federal Trade Commission Makes Public Charges of De- 
ception of Public and Answer of Company. 


The firm of Peet Brothers Company, 
of Kansas City, Kans., has been charged, 
in a complaint just issued by the Fed- 

| eral Trade Commission, with unfair com- 
petitive methods in the sale of soap 
| known as ‘‘Castile Soap.’ The com- 
mission’s complaint alleges that this 
brand of soap is neither castile soap 
nor soap made exclusively of olive oil, 

The brands of soap included in the 
complaint, against the sale of which 
this action is taken, are: “Crystal 
Cocoa Hardwater Castile,” ‘‘Cocoa 
Castile,’ Defender Castile,” ‘‘Cocoa 
| “Rambo Castile.” It is contended by 
the Federal Trade Commission that pure 
castile soap is a hard soap made of 
olive oil exclusively and saponified by 
lye. 

It is alleged that, with knowledge of 
this, the respondent and its officers and 
agents, with fraudulent intent, chose 
the word “castile’’ as part of its brand 
names to mislead and defraul the 
public. 





Firm Denies Charges. 

Peet Brothers Company, the respond- 
ent, in its answer denies every allega- 
tion contained in the complaint and 
prays its discharge from the charges 
made. 

The full text of the complaint fol- 
lows: 

Acting in the public interest pursu- 
ant to the provisions of an Act of Con- 
gress, approved September 26, 1914, en- 
titled, “An act to create a Federal Trade 
Commission, to define its powers and 
duties, and for other purposes,”’ the Fed- 
eral Trade Commission charges that Peet 
Brothers Company, hereinafter referred 
to as respondent, has been and is using 
unfair methods of competition in com- 
merce in violation of the provisions of 
section 5 of said act, and states its 
charges in that respect as follows: 

Paragraph One: Respondent is a cor- 
poration organized on or about Septem- 
ber 29, 1923, under the laws of the State 
of Delaware, having an office and a 
place of business in Kansas City, in the 
State of Kansas. The respondent was 
organized to take over the assets and 
business of Peet Bros. Mfg. Co., a Mis- 
souri corporation which was incorporated 
February 23, 1892, and the respondent 
has taken over the assets and business 
of the said corporation and has contin- 
ued practically the same business or- 
ganization and business policies of its 
said predecessor in the manufacture and 
sale of toilet soaps and soap products 
which its said predecessor employed. 

Since on or about September 29, 1923, 
respondent has been continuously, and 
is now, engaged in the manufacture and 
sale of toilet soaps and soap products 
which it has sold and now sells to indi- 
viduals, firms, and corporations, whole- 
sale and retail dealers therein, the pur- 
chasers thereof, throughout the United 
| States and in foreign countries, who re- 
sell and have resold the same to others, 
including members of the public in their 
respective states and countri®s. 

Wraps Own Products. 

During the times mentioned and re- 
ferred to above, respondent has packed 
or wrapped its toilet soaps and soap 
products in the quantities and amounts 
; and in the packages or labels in which, 
| with the intention and with the knowl- 
edge of respondent, its toilet soaps and 
soap products have been and are dis- 
played for sale and in which they are 
and have been sold to members of the 
| public in the United States and in for- 
| eign countries for use and consumption. 

During the aforesaid times, respondent 
| has caused and now causes its said toilet 
soaps and soap products when sold by 
it to be transported from without the 
District of Columbia, packed or wrapped 
as above described, to the purchasers, 
the said wholesale and retail dealers, 
located in the District of Columbia and 
| in various states of the United States 
' and in foreign countries, other than in 
the state or country of the origin of the 
shipment. 

During the times above mentioned, 
| other individuals, firms and corporations 
| have been and are engaged in the manu- 
facture and sale of toilet soaps and soap 
| products, packed or wrapped by them in 
the quantities and amounts and in the 
| packages of wrappers in which they are 
; and have been displayed for sale and 
sold to wholesale and retail dealers lo- 
| cated throughout the United States and 
in foreign countries for resale by them 
to the public, and they have caused the 
same when sold to be transported from 
without the District of Columbia to the 
said wholesale and retail dealers located 
in the District of Columbia and in vari- 
ous States of the United States and in 
foreign countries, other than the State 
or country of origin of the shipment, 
and including those States and countries 
into which the respondent causes and 
| has caused its toilet soap and soap prod- 
ucts to be transported. 

The respondent has been and now is in 
| competition in commerce with said other 
| individuals, firms and corporations in the 
sale of its toilet soaps and soap prod- 
ucts, 

Paragraph Two: Castile soap, so 
| named from Castile, a province of Spain, 
the place where it was first made five or 
six centuries ago, is a hard soap made 
of olive oil, exclusively, saponified by 
lye, the form of lye now most commonly 
used for such purpose being caustic soda, 
Castile soap, as above described, has for 
several hundred years been made in the 
jlive oil producting countries and dis- 
tributed throughout the world; for more 
than one hundred years it has been dis- 
tributed in commerce throughout the 
United States and it has been and now 
is made in the United States and is and 
has been in general use by the public in 
the United States and in foreign coun- 
tries, 

Because of the qualities of olive oil 
| ce a soap material and for other uses, 








Castile soap made from olive oil has been 
Yr. 
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during all the aforesaid times and now 
is considered by manufacturers, by the 
dealers in soap, and by the public gen- 
erally as a soap of superior quality, free 
from substances harmful to the human 
skin or delicate fabrics, of undoubted 
excellence and possessing desirable qual- 
ities not found in other soaps. 

By the medical profession and the drug 
trade, olive oil and castile soap have 
long been and now are. considered to 
have the qualities reouisite and desira- 
ble for use on the delicate skin of the 
youngest infants and of sick and ailing 
persons, and they are used in medicinal 
preparations; and said soap and olive oil 
have long been and now are prescribed 
by said profession and sold by said trade 
and used by the said public for many 
purposes. 

Paragraph Three: Respondent has, 
during the times above referred to, man- 
ufactured and sold in commerce, as afore- 
said, several brands of soap as and for 
“Castile Soap” including the brands 
called “Crystal Cocoa Hardwater Cast- 
tile,’ “Cocoa Castile,” “Defender Cas- 
tile” and “Rambo Castile.’ 

On the wrappers and cakes of soap of 
the aforesaid brands the said brand 
names, respectively, are and have been 
caused to appear by the respondent. 

Paragraph Four. Respondent’s brands 
of soap made and sold in connection with 
the name “Castile,” including the brands 
mentioned and referred to above, are 
not and have not been either castile soap 
or soap made exclusively of olive oil, but, 
on the contrary, they are and have been 
made of fats which include and have 
included vegetable oils other than olive 
oil, and animal fats such as tallow, in a 
substantial and varying amount, in some 
instances in a proportion preponderant 
to and in others entirely excluding the 
use of olive oil as an ingredient in their 
composition. 

Paragraph Five. The use of the word 
“Castile”? as a name or description of 
soap sold in commerce, not made exclu- 


sively of olive oil saponified as above set | 


forth, has the tendency and capacity to 
confuse, mislead, deceive and defraud 
dealers in soap and the public into be- 
lieving that the said soap is “Castile 
Soap” made as aforesaid, and into pur- 


chasing and using the same in reliance | 
plans for the maintaining of an Ameri- 


on that belief. 

Paragraph Six. Castile Soap, as de- 
scribed in paragraph two hereof, since 
long before respondent was organized or 
engaged in the manufacture of soap, was 
and is regularly and universally defined, 
déscribed and referred to as soap made 
of olive oil and soda as set forth in para- 
graph two hereof in language dictionar- 
ies and other reference books in ordinary 
use as authorities in defining the meaning 
of words and terms, and was and is al- 
most alone of all soaps, named, recom- 
mended, prescribed and used under the 
name and designation “Castile Soap,” 
without other qualification, for various 
uses, among others, in bathing the deli- 
cate and tender skin of newly-born in- 
fants, beginning with the infant’s first 
bath shortly after birth and continuing 
thereafter, by physicians and others re- 
sponsible for their care. 


Castile soap as above described was 
and is likewise prescribed and recom- 
mended in practically all of numerous 
authoritative and influential treatises, 
books and pamphlets of wide circulation 
among the public and widely read on the 
general subject of the hygiene of ma- 
ternity and childhood. In nearly all such 
writings Castile soap is the only soap 
mentioned by name. 

Where Castile soap is and has been so 
recommended, prescribed, named and 
used it was with and on the understand- 
ing that Castile soap so-called was and 
is a soap without artificial odor or per- 
fume, made exclusively of oilve oil fats, 
saponified as above stated, and not only 
has Castile soap been so prescribed, rec- 
ommended and used as above stated, but 
olive oil during all said times has also 
been and is so prescribed, recommended 
and used on the delicate and tender skin 
of newly-born infants and others in pref- 
erence generally to all other agents for 
such uses and purposes. 

Paragraph Seven: Respondent, its 
said officers and agents, with knowledge 
of all the foregoing, with fraudulent in- 
tent to appropriate to itself and its said 
soap the benefits and good will attach- 
ing to the names “Castile Soap” and 
“olive oil,” and by reason of the high 
standing and reputation of the same 
gained as aforesaid, unnecessarily with 
intent to confuse, mislead, deceive, and 
defraud the public and so pass off its 
said soap as and for genuine Castile 
soap and as for olive soap, chose the 
word “Castile” as part of the said brand 
names of its said soaps and caused the 
same to appear in advertisements in 
newspapers, magazines, periodicals and 
in other ways and by other means 
throughout the United States and. for- 
eign countries, and in consequence there- 
of the members of the said trade and 
public have been and are being confused, 
misled, deceived and defrauded into pur- 
chasing respondent’s said soaps as and 
for genuine Castile soap in reliance upon 
the said advertisements, representations 
and statements aforesaid and in prefer- 
ence to soaps sold by respondent’s com- 
petitors that are and have been properly 
marked “Castile Soap” and that are and 
have been made exclusively of olive oil, 
saponified. 

Paragraph Eight: The above acts and 
things done by respondent are all to the 
injury and prejudice of the public and 
respondent’s competitors and constitute 
unfair methods of competition in com- 
merce within the intent and meaning 
of section 5 of an Act of Congress en- 
titled, “‘An Act to create a Federal 
Trade Commission, to define its powers 
and duties, and for other purposes,” ap- 
proved September 26, 1914. 

Wherefore, the premises considered, 
the Federal Trade Commission, on this 
7th day of September A. D., 1926, now 


Hearings on Merchant 
Marine Policy to Be 
Attended by Board 


Plans for American Shipping 
to Be Formulated After 
Meeting in New 
York. 


The United States Shipping Board has 
announced that the New York hearings 
on plans for establishing and maintain- 
ing an American Merchant Marine will 
be held on November 18 and 19. These 
hearings, it was explained orally, will be 
followed by a session in Washington, 
which will close the records of public 
recommendations for a solution of the 
problem. Other hearings were held by 
one or two commissioners throughout the 
country during October, but both the 
New York and Washingon hearings will 
be attended by the entire seven members 
of the Shipping Board. The full text 
of the announcement is as follows: 

The New York regional meetings of 
the United States Shipping Board to dis- 
cuss plans for the building up and main- 
taining of an adequate American Mer- 
chant Marine will be held in New York 
City November 18-19. Unlike the hear- 
ings held in thirty-one other cities which 
were attended by committees of the 
Board, all seven members will participate 
in the New York hearing, and Chairman 
T. V. O’Connor will preside. The other 
members are Vice Chairman E. C. Plum- 
mer and W. S. Benson, representing the 
Atlantic Coast; Philip S. Teller and Jef- 
ferson Myers, representing the Pacific 
Coast; R. K. Smith, representing the 
Gulf section, and W. S. Hill, representing 
the interior section. 

It is anticipated that Congress in the 
coming session will devote considerable 
time in discussing the best method of 
building up American shipping for com- 
mercial and national security, and this 
of course includes the future activities 
of the Shipping Board and the Emerg- 
ency Fleet Corporation. 

The New York and other regional 
meetings are being held in accordance 
with the provisions of the Jones resolu- 
tion adopted by the Senate. This reso- 
lution makes it mandatory on the part 
of the Shipping Board to report to the 
Senate not later than January 1, 1927, 


can Merchant Marine; First, through 
private capital and under private own- 
ership and second, through construction, 
operation and ownership by the Govern- 
ment. 

New York City, recognized as the great 
port of this country, and of the world 
as well, is vitally interested in the ma- 
rine question, and it is expected that the 
metropolitan hearings will be largely at- 
tended, not only by those interested in 
the shipping industry, but by shippers, 
bankers, manufacturers, producers and 
consumers. 

The New York meeting being held 
after the bids for the sale of the United 
States and other lines have been disposed 
of, it is hoped that at the hearings the 
representatives of the Atlantic section 
will be in a position to present their best 
views on the important matter which the 
Shipping Board must report on. 

Following the New York meeting, the 
Board will hold a final session in Wash- 
ington, after which the report to the 
Senate will be drafted. 


Shipping Board Announces 
Sale of Three Steamers 


The, United States Shipping Board has 
accepted the offer of Stanley Hiller, Inc., 
for three steamers of 4,386 deadweight 
tons each, the price being $25,000 per 
vessel. The full text of the announce- 
ment follows: 

An offer of Stanley Hiller, Inc., of 
San Francisco, to purchase the three 
steamers, Lake Gano, Lake Gatun and 
Lake Ganado for $25,000 each has been 
accepted by the Shipping Board. The 
purchaser agrees to perform certain re- 
pairs on the vessels, consisting in adapt- 
ing them into a fishing and reclamation 
unit. 

The three vessels are typical deep- 
draft lake-built ships of 4,386 deadweight 
tons each. Each is equipped with a triple 
expansion engine of 1,450 I. H. P., and 
two Wickes Water tube boilers, designed 
to steam 9% knots on 20 tons of oil a 
day. 


here issues this its complaint against 
said respondent. 

Notice: Notice is hereby given you, 
Peet Brothers Company, respondent 
herein, that the 27th day of October 
A. D., 1926 at 10:30 o'clock in the fore- 
noon is hereby fixed as the time, and 
the offices of the Federal Trade Com- 
mission, in the City of Washington, D. 
C., as the place, when and where a hear- 
ing will be had on the charges set forth 
in this complaint, at which time and 
place you shall have the right, under 
said act, to appear and show cause why 
an order should not be entered by said 
commission requiring you to cease and 
desist from the violation of the law 
charged in this complaint. 

In witness whereof, the Federal 
Trade Commission has-caused this com- 
plaint to be signed by its secretary, 
and its official seal to be hereto affixed, 
at Washington, D. C., this 7th day of 
September A. D., 1926. 

By the commission: Otis B. Johnson, 
secretary. 

(The answer of the respondents, in 
full text, follows): 

Now comes Peet Brothers, the respond- 
ents in the above entitled cause, and for 
its answer to the complaint herein, de- 
nies each and every allegation therein 
contained. 

Wherefore, having fully answered, de- 
fendant prays to be discharged. 

Peet Brothers Company, respondent. 

By Lathrop, Morrow & Moore, its 
counsel, 
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Railroads ~ 


Railroad Acquired 
By New York Central 
WithI.C. C. Authority 


Gets Bailey Run, Sugar 
Creek and Athens, Serving 
Mining Territory in 
State of Ohio. 


Acquisition by the New York Central 
Railroad of control of the Bailey Run, 
Sugar Creek & Athens Railway, by pur- 


chase of its capital stock, was authorized 
by Division Four of the Interstate Com- 
merce Commission in a report dated Oc- 
tober 28, made public on November 6. 
Chairman Joseph B. Eastman dissented. 
“The full text follows: 

The New York Central Railroad Com- 
pany, a carrier by railroad subject to the 
Interstate Commerce Act, on September 
4, 1926, filed an application under para- 
graph (2) of Section 5 of the act for an 
order authorizing it to acquire control 
of the Bailey Run, Sugar Creek & 
Athens Railway Company, a corporation 
organized for the purpose of engaging 
in interstate commerce by railroad, here- 
inafter referred to as the Bailey Run, by 
purchase of capital stock. No represen- 
tations have been made by State author- 
ities. A hearing has been had and no 
objection to the granting of the applica- 
tion has been brought to our attention. 

The Bailey Run owns a railroad con- 
sisting of a main line 2.18 miles long, a 
branch line 1.42 miles long, and about 5 

_ miles of side tracks. The railroad con- 

* nects with the Kanawha & Michigan 
Railway, hereinafter called the Kanawha, 
about one mile north of the village of 
Chauncey, Athens county, Ohio. The 
Kanawha is operated by the applicant 
under a long-term lease. The railroad of 
the Bailey Run was built in 1917-18 by 
the Ohio Land & Railway Company, 
hereinafter called the Ohio Company, 
whose properties were acquired subse- 
quently by the Sunday Creek Coal Com- 
pany, hereinafter called the coal com- 
pany. The cost of constructing the line 
was about $175,000. The railroad was 
built to reach certain coal mines to be 
opened on lands then owned by the Ohio 
Company. It is stated that the railroad 
was built by the Ohio Company because 
the coal to be reached was needed and 
the New York Central interests were un- 
willing to undertake the construction. 

On October 31, 1917, the Toledo & Ohio 
Central Railway Company, another sub- 
sidiary of the applicant, the Kanawha, 
and the Ohio Company made a contract 
by the terms of which the Ohio Com- 
pany agreed to construct and maintain 
the line at its own cost, and the Toledo 
& Ohio Central, as lessee of the Kanawha 
undertook to operate over the railroad, 
but without making any payment for 

such use. The lines of the Toledo & 
Ohio Central are now operated by the 
applicant under lease. The testimony is 
that this contract, which is terminable 
by any party upon three months’ notice, 
was intended to be temporary, but that 
it has remained in force ever since, the 
Bailey Run succeeding to the rights of 
the Ohio Company and tite coal company. 

The Bailey Run was organized in 1920 
and acquired the railroad, issuing its cap- 

_ ital stock to the coal company in pay- 
ment. The capital stock issue amounted 
to $205,700, and was under authority of 
the Public Utilities Commission of Ohio, 
granted by its order of May 22, 1920. At 
that time the Ohio commission appraised 
the properties of the Bailey Run and 
found their value to be $238,273. The 
testimony is that the Bailey Run has not 
alienated any of the property it then 
owned, and that the physical condition 
of the railroad is at least as good now 
as then. 

On July 15, 1926, the applicant con- 
tracted to purchase from the coal com- 
/pany the entire capital stock of the Bailey 
Run, subject to our approval, for $200,- 
000. The price to be paid in quarter- 
annual installments, with interest on de- 
ferred payments at 5 per cent, each 
equarter-annual payment to be at the 
rate of $5 per car for each loaded car 
moved over the lines of the Bailey Run 
during the preceding three months. The 
applicant has the privilege of paying the 
remainder of the purchase price and ac- 
crued interest at any time upon 60 days 
notice. The contract provides that at the 
time of transfer of the stock the Bailey 
Run shall not have outstanding any 
notes, bonds, or other liabilities, and that 
the coal company shall assume liability 
for any claims against the Bailey Run 
antedating the transfer. The applicant 
represents that the capital stock has no 
ascertainable market value, but that its 
estimated value is not less than $200,000. 
The price is much less than first de- 
manded by the coal company, but was 
agreed upon after negotiations. 

Serves Eight Mines. 

The Bailey Run serves small mines, 
which are operated by six different com- 
panies. This includes only the mines 
which have sidings. Their aggregate 
capacity is from 3,000 to 5,000 tons a day. 
Only two of the mines are now running 
and a third is about to begin operations. 
About 1,980,0000 tons of coal have 
moved over the railroad since it was 
built. In 1926 the coal traffic amounted 
to 450,000 tons. In the first seven months 
of 1926 it was 189,000 tons. There has 
been some inbound freight. The evi- 
dence shows that the Bailey Run has a 
potential traffic much greater than has 
been developed; that the total quantity 
of coal tributary to its line is from 60,- 
000,000 to 65,000,000 tons; and that the 
present mines are small ones, opened in 
the less extensive, but more readily ac- 
cessible vein, which, it is testified, should 
be mined first, and which still contains 
‘approximately 10,000,000 tons. 

Upon the facts presented we find that 
the acquisition by the applicant of con- 
trol of the Bailey Run, by purchase of 
capital stock, as described in the appli- 
cation, will be in the public interest, and 
that the terms under which the applicant 
proposes to acquire the capital stock and 
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DAILY STATEMENT 
Receipts and Expenditures 
of the 
U.S. Treasury 


At Close of Business Nov. 4. 
(Made Public November 5) 


Receipts. 
Customs receipts......... 
Internal-revenue receipts: 
Income tax 
Misc. internal revenue. 
Miscellaneous receipts... 


$1,794,653.63 


1,407,615.55 
1,711,913.91 
2,745,729.97 


$7,659,913.06 
200,000.00 
226,631,405.11 


Total ordinary receipts. 
Public debt receipts 
Balance previous day.... 


$234,491,318.17 
Expenditures. 


General expenditures. .... 
Interest on public debt... 
Refunds of receipts 
Panama Canal 

Operations in spec. accts.. 
Adj. Service cert. fund... 
Civil Service retire. fund. 


$6,485,117 
1,012,451 
186,678 
12,868 
45,819 
267,007 
133,580 
Total ord. expenditures $7,609,008 
Public debt expenditures 
chargeable against ordi- 
nary receipts 
Other public debt exp.... 
Balance today 


1,000,000 
501,171 
225,381,137 


$234,491,318 


Foreign Exchange 


[By Telegraph.) 


New York, November 6.—The Fed- 
eral Reserve Bank of New York today 
certified to the Secretary of the Treas- 
ury the following: 

November 6, 1926. 

Federal Reserve Bank of New York, 
The Honorable, 

The Secretary of the Treasury, 

Sir: 

In pursuance of the provisions of Sec- 
tion 522 of the Tariff Act of 1922, deal- 
ing with the conversion of foreign cur- 
rency for the purpose of the assessment 
and collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
you that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below. 

Respectfully, 

Manager, Foreign Department. 


Country 


Transfers in N. Y. 


Noon buying 
Rate for cable 
Value in U.S. 


Europe: 
Austria (schilling) 
Belgium (belga) 
Bulgaria (lev) 
Czechoslovakia (krone) 
Denmark (krone) 
England (pound sterling) 
Finland (markka) 
France (franc) 
Germany (reichsmark) 
Greece (drachma) 
Holland (guilder) 
Hungary (pengo) 
Italy (lira) 
Norway (krone) 
Poland (zloty) 
Portugal (escudo) 
Roumania (leu) 
Spain (peseta) 
Sweden (krona) 
Switzerland (franc) 
Yugoslavia (dinar) 

Asia: 
China (Chefoo tael) 
China (Hanko tael) 
China {Shanghai tael) 
China (Tientsin tael) 
China (Hongkong dollar) 
China (Mexican dollar) 
China (Tientsin of Peiyang dol 
China (Yuan dollar) 
India (rupee) 
Japan (yen) é 
Singapore (S. S.) (dollar).... 


North America: 
Canada (dollar) 
Cuba (peso) 
Mexico (peso) 
Newfoundland (dollar) 
South America: 
Argentina (peso) (gold) 
Brazil (milreis) 
Chile (peso) 
Uruguay . (peso) 


C., M. & St. P. Hearing 
Continued at Chicago 


4.8484 
025213 


1.001055 
999656 | 
ATB66T | 
998938 


-9232 
1362 
1210 


The Interstate Commerce Commission 
on November 6 announced that hearings | 
in connection with its investigation of 
the Chicago, Milwaukee & St. Paul Rail- 
way will be resumed at Chicago on No- 
vember 15 before Commissioner Cox and 
Examiner Bardwell. 


Dates Are Changed for 
Petroleum Hearings 





The Interstate Commerce Commission 
on November 6 announced the cancel- 
lation of the hearings in connection with 
its investigation of rates un petroleum 
and petroleum products heretofore as- 
signed for November 29 at Pittsburgh 
and December 6 at New York, and their 
reassignment for December 10 at Pitts- 
burgh and December 16 at New York, be- 
fore Examiner John B. Keeler. 


the consideration which it is to pay 
therefor, are just and reasonable. An 
appropriate order will be entered. 

Eastman, chairman, dissenting: 

In my judgment this is in substance 
and effect a consolidation of the two car- 
riers “into a single system for owner- 
ship and operation” which we are with- 
out authority to approve under para- 
graph 2 of section 5. 


| doing business 
Oklahoma and Texas requested the In- | 

| terstate Commerce Commission in a com- | 

| plaint made public by the commission 

| November 6 to establish just and reason- 

| able rates on magnesite stucco from ship- 


| named defendant to the 
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Rate Complaints 
I. C. C. Reports 


Rebate Is Estimated 
Around $180,000,000 
On 1925 Income Tax 


Department of Treasury Cal- 
culates Effects of Carrying 
Proposals of President 
Into Effect. 


(Continued From Page 1.] 
he stated, would obviate the necessity 
of the mechanical functions of writing 
individual checks to taxpayers on their 
rebates. 

Based on the possibility of a 10 per 
cent rebate, Treasury officials pointed out 
that a married man with two dependents 
who filed a return in 1925 on a $5,000 
income would receive a refund of 25 
cents. On a $10,000 income the rebate 
would be $8.32; $15,000 income, $28; $30,- 
000 income, $174; $40,000 income, $316; 
$50,000 income $484; and a $100,000 in- 
come $1,602. 

75 Incomes of Over $1,000,000. 

Income taxes paid in 1925 on 1924 
incomes included 75 persons who paid 
taxes on incomes over $1,000,000 
for the year, and turned,into the 
Treasury $47,500,000 in taxes. Although 
the complete compilations for 1925 re- 
turns are not yet available, the Depart- 
ment of the Treasury estimated that 80 
to 85 persons with incomes of over a 
million dollars will pay $30,000,000 in 
taxes this year and would get their pro 
rata rebate. 

It also was brought out that the three 
largest incomes in 1924 paid $11,000,000, 
or 1% per cent of the entire tax. The 
three largest incomes in 1925, it was 
added, probably paid $6,000,000. 

The 1926 revenue act relieved about 
2,000,000 persons of income tax payment. 
In March, 1925, about 4,100,000 taxable 
incomes were reported, leaving about 
2,500,000 taxable incomes in March, 1926, 
which would be subject to rebate, if 
passed into law. 

The projected rebate, it is assumed at 
the Department of’ the Treasury, would 
not include back taxes, of which $250,- 
000,000 will be collected this year, ac- 
cording to estimates. 

Incomes of over $90,000 in 1925 paid 
half of the total tax, it was stated, and 
3,065 incomes from $100,000 to $150,000 
paid 10.7 per cent or $75,677,000. This 
year, it was brought out, the group pay- 
ing taxes on incomes between $100,000 
and $150,000 will pay about two-thirds of 
what they paid in 1925, or around $50,- 
000,000. 

No information on the cost of the re- 
funding on 1925 incomes, if made effec- 
tive, was available. 


Protests on Switching 
Are Filed by Philadelphia 


[Continued From Page, 1.] 


other cities such as Pittsburgh, Cin- 


cinnati, Detroit, Buffalo, and Rochester. | 
Rates and charges assessed for the 


movement of freight in interchange, in- 
traterminal, interterminal, intramill and 
intermill switching are also brought in 
issue, the Philadelphia organizations al- 
leging that they are excessive as com- 
pared to rates and charges for the same 
service in other cities. 


In addition to the establishment of a 
Philadelphia switching district, the com- | 
of | 


plainants request establishment 
through routes and joint through rates 
and charges that are the same for all 
points in the district to the same points 
outside the district. The complainants 


ask that the carriers also be ordered to | 


publish a single tariff, including all 
charges for switching service, and to 
establish reasonable rates for such 
service. 
The full text of the complaint 
will be printed in the issue of No- 
vember 9. 


| 
| Magnesite Stucco Rate 


Sought From Railroads 


Forty dealers 


in Kansas, Missouri, 


ping points of manufacturers and job- 


bers in Illinois, Iowa and Missouri. The | 
| complainants allege that present rates 
also are prejudicial as compared to the | 


rates on stucco and other plasters to 


their competitors served by the same | 


carriers are 
complaint, 
among them being the Atchison, To- 
peka & Santa Fe Railway, Chicago and 


railroads. Twenty-eight 


' North Western Railway, Chicago, Mil- 
| waukee & St. Paul Railway, Chicago, 
| Rock Island & Pacific Railway, Illinois 


Central Railway, Kansas City, Mexico 
& Orient Railway, Missouri, Kansas & 
Texas Railroad, Missouri Pacific Rail- 
road, New York, Chicago & St. Louis 
Railroad, St. Louis-San Francisco Rail- 
way, and the Union Pacific Railroad. 
Reparation is claimed, measured by the 
difference between the charges collected 
on’ shipments already moved and the 
charges which the commission may find 
to be just, reasonable and proper. 


Detroit and Ironton 
Hearing Changed by I. C. C. 


The Interstate Commerce Commission 
has postponed from November 16 to No- 


vember 27 the oral argument before Divi- | 


sion 4 on the application of the Detroit 
& Ironton Railroad for authority to ac- 
quire control of the Detroit, Toledo & 
Ironton Railroad. 


in building materials | 


oe 


Banking 


Foreign 
Exchange 


Property of Nickel Plate Railway, Owned 


| And Used, Given V 


aluation of $45,475,000 


Tentative Report Fixes Figure as of 1918 Before Consol- 
| idation With Two Other Lines. 


The Interstate Commerce Commission 
has placed a final value for rate-making 


carrier property wholly used and owned 
by the New York, Chicago & St. Louis 
Railroad, commonly known as the Nickel 


Plate, as of June 30, 1918. This value is 
stated in a tentative valuation report 
just issued by the Commission. 

The report covers the properties of 
the Nickel Plate prior to its consolida- 
tion with the Lake Erie and Western 
and the Toledo, St. Louis and Western. 
It includes the short line of the Chicago 
and State Line Railroad, extending from 
Hammond, Ind., into Chicago. A total 
of 508 miles of line is included in arriv- 
ing at the valuation statistics. 

A final value of $55,546 was placed on 
the property owned but not used by the 
Nickel Plate. The property used but not 
owned was given a value of $4,640,946, 
making the total for the used property 
$50,115,946. 

The full text of an abstract of the re- 
port follows: 

The railroad of the New York, Chicago 
and St. Louis Railroad Company, herein- 
after called the Nickel Plate, is a stand- 
ard gauge steam railroad located in New 
York, Pennsylvania, Ohio, Indiana and 
Illinois. The owned railroad consists of 
a main line extending from Buffalo, N. 
Y., to Silver Creek, N. Y., and from Dun- 
kirk, N. Y., to the Indiana-Illinois State 
line at Hammond, Ind., with a branch 
line from Sheffield, Ohio, to South Lorain, 
Ohio. 

It solely operates under lease 18.254 
miles of railroad extending from Silver 
Creek, N. Y., to Dunkirk, N. Y., and from 
the Illinois-Indiana State line at Ham- 
mond, Ind., to Chicago, IIl., thus forming 
a through line from Buffalo, N. Y., to 
Chicago, Ill., of which 76.231 miles at 
various locations are double tracked. 

The principal cities served by the 
Nickel Plate are Buffalo and Dunkirk, 
N. Y.; Erie, Pa.; Conneaut, Ashtabula, | 
Cleveland, Lorain, Bellevue and Fostoria, | 
Ohio; Fort Wayne, Valparaiso and Ham- | 
mond, Ind., and Chicago, III. | 

Owns 498 Miles of Road. 

The Nickel Plate wholly owns 498.174 | 
miles of road, all of which it uses. It 
also wholly uses 18.254 miles of road 
owned by other carriers, of which 7.784 
miles are owned by the New York Cen- 
tral Railroad Company. The remaining 
road, owned by a lessor of the Nickel 
ng is described in the paragraph be- 
ow. 

The railroad of The Chicago and State 
Line Railroad Company, hereinafter 


Classification 


Wholly owned and used 


Wholly used but not owned:' 
Leased from: 


The New York Central Railroad Company 


Chicago and State Line 
The Streets Company 


Jointly used but not owned: 
Leased from: 
Atlantic Seaboard Dispatch: 


purposes of $45,475,000 on the common 1915 
| 


Mather Humane Stock Transportation Company. . 


1913, 
1914, 
9 


ratio, 74.0; 
ratio, 82.3; 
ratio, 79.4; income, $1,270,190; 
1916, ratio, 68.9; income, $3,468,632; 
1916 (6 mos.), ratio, 78.5; income, $1,- 
027,306; 1917, ratio, 78.6; income, $2,- 
117,959. ‘ 
Operations of the United Statés Rail- 
road Administration: Year, 1918 (6 


$2,591,895; 
$1,206,754; 


income, 
income, 


| mos.), ratio, 80.4; income, $1,152,946. 


During the period of 10 years pre- 
ceding date of valuation average an- 
nual dividends of 1.30 per cent have 
been declared on the common stock; 
average annual dividends of 4.5 per cent 
have been declared on the first pre- 
ferred stock, and 3.75 per cent on the 
second preferred stock. 

Original cost to date-—The original 
cost to date of all common-carrier prop- 
erty of the Nickel Plate cannot be 


ascertained as the necessary records are 
not obtainable. 


Total Investment Given. 


Investment in road and equipment.— 
The investment of the Nickel Plate in 
road and equipment, including land, on 
date of valuation, is stated in its books as 
$67,361,001.56. With readjustments re- 
quired by our accounting examination, 
this amount would be reduced to $67,216,- 
910.40, of which $51,172,689.38, less an 
undetermined portion thereof assignable 
to offsetting items included in amounts 
recorded at $5,289,887.97, represent con- 
siderations other than money, the cash 
value of which at the time of the trans- 
action we are not able to report because 
it has been impossible to obtain the in- 
formation. There may be included in 
the amount above stated, some or all of 
the cost of noncarrier lands and struc- 
tures owned. 

Improvements on leased railway prop- 
erty.—The investment of the Nickel Plate 
in improvements on leased railway prop- 
erty, on date of valuation, is stated in its 
records as $509,078.99, of which $2,296 
represents considerations other than 
money. 

Cost of Reproduction. 

Cost of reproduction new, and cost of 
reproduction less depreciation.—The cost 
of reproduction new and cost of repro- 
duction less depreciation of all common- 
carrier property, other than land and ma- 
terial and supplies, owned or used by the 
Nickel Plate are as shown below:” The 
Nickel Plate’s or lessors’ portions of 
jointly owned minor facilities are in- 
cluded in the wholly owned‘ or used prop- 


—_—_—_—_——.erty. 


Cost of re- 
production 
new 


Cost of re- 

production 

less deprecia- 
tion 


$41,574,805 $32,672,332 


371,656 
2,354,805 
99,064 
91,096 


299,601 
1,897,130 
59,897 
50,422 


2,916,621 2,307,050 


Used with the Delaware, Lackawanna & Western 


Midwest Dispatch Car Company: 


Jointly used but not owned: 


Total used but not owned 


Total owned 
Total used 





| called the Chicago and State Line, is a | 
‘ double track line extending from the | 

Indiana-Illinois State line at Hammond, | 
| Ind., to Chicago, Ill., a distance of 10.470 | 
miles. 

The Nickel Plate wholly owns and | 
uses 873.928 miles of all tracks, and 
wholly uses but does not own 68.433 miles 
of all tracks. These tracks consist of | 
first, second and other main tracks and 
yard tracks and sidings | 

The Nickel Plate also jointly owns and | 
uses with other carriers 0.110 undivided | 
mile of all tracks, and jointly uses 0.349 
undivided mile of all tracks of the Chi- | 
cago and State Line. 

The New York, Chicago and St. Louis | 
Railroad Company (Nickel Plate): Cap- | 
ital stock and long-term debt.—The 
Nickel Plate has outstanding, on date | 
of valuation, a total par value of $63,- | 
397,300 in stocks and long-term debt, of 
which $4,997,900 represents first pre- | 
ferred stock, $10,999,800 second preferred 
stock, $13,989,600 common stock, and | 
| $33,410,000 funded debt. 

Net Income Calculated. 

Results of corporate operations.—For 
the period from October 1, 1887, to Dec- 
| ember 31, 1917, the aggregate railway 
| operating expenses were 75.1 per cent 
| of the railway operating revenues, and | 
| for the period 10% years preceding Dec- 
| ember 31, 1917, 73.4 per cent. 
| tios and the net railway operating in- 


| come for the years ended on June 30, | 


from 1908 to 1916, for the six months 


ended December 31, 1916, and for the | 
year ended December 31, 1917, and for | 
the six months ending on date of valua- | 
| | 
| 


tion, are given in the table below. { 
Operations of the Nickel Plate: 


1909, 
1910, 
1911, 
1912, 


69.5; 
65.3; 
73.5; 
71.2; 


income, 
income, 
income, 
income, 


ratio, 
ratio, 
ratio, 
ratio, 


$3,288,830; 
$2,533,820; 
$2,789,942; 


Railroad Company, Nickel Plate’s portion... 


| 6,427.04 acres of lands. 


| poses. 


118,271 72,422 


Used with the Delaware, Lackawanna & Western 
Railroad Company, Nickel Plate’s portion... 


55,952 86,779 


Jointly owned by a lessor with another carrier; 
lessor’s portion leased to the Nickel Plate 


5,027 3,234 


2,419,485 


32,672,332 
35,091,817 


3,095,871 


41,574,805 
44,670,676 


ne ‘Cost: Of lands, rehts of way, and ter 


minals at the time 
tion to public use, and the present value 
uses for common-carrier purposes 
of same.—The Nickel Plate owns and 
It owns but does 
not use 39.03 acres which are leased to 
other carriers for common-carrier pur- 
The total original cost of lands 
owned and used by the Nickel Plate for 
carrier purposes cannot be ascertained 
as the §ecessary records are not obtain- 


of their dedica- 


| able. 


The area and present value of the 
carrier lands owned or used are shown 
below. The Nickel Plate’s or its lessor’s 


| portions of jointly owned lands are in- 


cluded in the wholly owned or used 
lands. 


Classification 
Wholly owned and used 


| Owned but not used: 


Leased to: 


The Pennsylvania Railroad Company 


Pennsylvania Company 


(DEX 


INDEX 
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Finance 


Rate Complaints 


Filed With I. C. C. 


Reparation of $28,991 is claimed by 
automobile dealers of Washington and 
Oregon on automobiles from the Middle 
West in a complaint filed in the name 
of the Albany Garage, of Albany, Ore., 
et al. the Chicago & Alton Railroad et 
al., and made public by the Interstate 
Commerce Commission November 6 un- 
der Docket No. 18887. 

Other complaints made public by the 
commission November 6 are summarized 
as follows: 

No. 18888. Eaton Axle & Spring Co., 
of Cleveland, Ohio, v. Baltimore & Ohio 
Railroad et al. Seeks reasonable rates 
on automobile bumpers from Cleveland 
to Boston, New York, Philadelphia and 
South Bend, In. Reparation also is 
claimed. 

No. 18889. Peabody Lumber Co., of Co- 
lumbia, Ind., v. Pennsylvania Railroad 
et al. Claims reparation of $105.47 on 
two cars of logs from Grand Rapids, Ohio, 
and two cars from White House, Ohio, to 
Columbia city. 

No. 18890. Lever Bros. Co., of Cam- 
bridge, Mass., v. Boston & Albany Rail- 
road et al. Seeks establishment of a 
carload rate of 18 cents per 100 pounds 
on palm olive and cocoanut oil from 
Weehawken, Guttenberg and other points 
in New York city literage to Cambridge. 
Reparation is claimed on previous ship- 
ments. 

No. 18891. Nebraska Gas & Electric 
Co., of Lincoln, Nebr., et al. v. Chicago, 
Burlington & Quincy Railroad et al. 
Claims reparation of $729.76 on soft 
coal screenings from points of origin in 
Illinois to various points in Iowa. 

No. 18892. Aitken Lumber Co., of 
Great Bend, Kans., et al. Seek estab- 
lishment, of just and reasonable rates 
on magnesite stucco from Illinois, Iowa 
and Missouri to points in Kansas, Okla- 
homa, Missouri and Texas, and claim a 
reparation. 

No. 18893. Blake-McFall Co., of Port- 
land, Ore., et al. v. Chicago & North 
Western Railway et al. Claim repara- 
tion of $823.20 on 12 carloads of fir 
broom and mop handles from Portland to 
destinations in Missouri, Iowa and Illi- 
nois. 

No. 18895. Henry G. Brabston, of 
Birmingham, Ala., v. Alabama Great 
Southern Railroad et al. Claims repara- 
tion of. $120.52 on a carload shipment 
of pine lumber from Akron, Ala., to 
Greenville, S. C., reconsigned to Ports- 
mouth, Ohio. 

No. 18894. Commercial Traffic Man- 
agers of Philadelphia, et al v. Baltimore 
& Ohio Railroad et al. Seek establish- 
ment of a Philadelphia switching dis- 
trict, embracing Philadelphia, Camden, 
and vincinity and rates from any point 
in that district and points outside of 
the district which will not exceed the 
rates on like traffic between any other 
point within the district and the same 
point outside the district. 


Summary of I. C. C. 
Rate Decisions 


Date decisions made public by the In- 
terstate Commerce Commission, Novem- 
ber 6, are summarized as follows: 

Investigation and Suspension Docket 
No. 2665. Petroleum Oil and Its Products 
From Texas to Mississippi River Cross- 
ings. Decided November 5, 1926. Pro- 
posed rates on petroleum and its prod- 
ucts, in carloads, from points in Texas, 
Oklahoma, and Arkansas to Vicksburg 
and Natchez, Miss., and other Mississippi 
River crossings found justified with cer- 
tain exceptions. Suspended schedules 
ordered canceled without prejudice. 

No. 17670. Paris Flouring Company 
v. New York, Chicago & St. Louis Rail- 
road Company et al. Decided October 
28, 1926. Rate charged on various car- 
loads of bulk corn shipped from Blue 
Island and Chicago, IIl., and Hammond, 
Ind., to points in the State of Maine not 
shown to have been unreasonable. No 
damage shown on account of any undue 
prejudice that may have existed. Com- 
plaint dismissed. 

No. 14264. 

{ pany et al v. Louisville & Nashville Rail- 
road Company et al. Decided October 
11, 1926. Shipments from Beattyville, 
Ky., to Findlay and Toledo, Ohio and 
Petrolia, Ontario, found to have consisted 
of crude oil and reparation awarded to 
the extent that the charges collected 
exceeded those that would have accrued 
at the crude oil rates. 


Acres 
6,427.04 


Present value 
$9,795 ,405.79 


25,977.80 


The ra- | 


1908, ratio, 68.0; income, $2,663,183; 
$2,226,904; | 


The New York Central Railroad Company 
Bessemer & Lake Erie Traction Company 
Bessemer and Lake Erie Railroad Company 
National Express Company 


Used but not owned: 
Leased from: 

The New York, Lackawanna and Western Railway Co. 
Erie Railroad Company: 

Owned by that company 

Owned by private parties............. cece ences 
The New York Central Railroad Company........... 
Western New York and Pennsylvania Railway Co.... 
The Cleveland, Cincinnati, Chicago & St. Louis Ry. Co. 
Wabash Railway Company 
Chicago and State Line 
The Chicago, Rock Island & Pacific Railway Company 
Private parties 


0.37 
0.72 
113.19 
1.91 
0.94 
4.75 
127.77 
0.43 


281.732 


6,466.070 
6,708.772 


Total owned 
Total used 


So be continued in the issue of November 9. 


2,216.13 
22,709.05 
22.50 
1,069.00 


3,552.00 | 


55,546.48 


6,103.50 


1,110.00 
1,440.00 
1,370,659.31 
1,432.50 
28,755.00 
4,830.00 
341,926.35 
172,378.04 
211,397.72 


2,140,032.42 


9,850,952.27 
11,935,438.21 


| 





Germany Increases 
Minimum Capital to 


Form Corporation — 


New Legislation Raises Re- 
quirements From 5,000 - 


to 20,000 Reichs- 
marks. 


Establishment of new minimum capital 
requirements for German corporations 
have been enacted by the German gov- 
ernment. An amendment to an act of 
1892 raises the minimum from 6,000 
Reichmarks to 20,000, and the minimum 
holding of one member from 50 Reichs. 
marks to 500. (The Reichsmark at cure 
rent quotations is slightly under $.24.) 

The German title “Gesellschaft mit 
beschrankten Hoftung”, corresponds 
most closely to the British limited com- 
pany. The report on the new capital re- 
quirements was forwarded to the De- 
partment of Commerce from Berlin by 
Consul A. W. Kliefoth. The full text 
of the Department’s statement based on 
the report follows: 

The minimum capital required for a 
Gessellschaft mit beschrankten Hoftung 
concern in Germany has been raised from 
5,000 Reichsmarks to 20,000 Reichsmarks 
and the minimum part owned by any 
member from 50 to 500 R-ischsmarks, by 
an amendment to the German Gesell- 
schaft mit beschrankten Hoftung Acting 
of 1892. 

During the inflation period the mini- 
mum capital was raised to 500,000 marks, 
and after the stabilization of the mark 
it was reduced to 5,000 for new compa- 
nies and 500 Reichsmarks for existing 
companies. The amendment further pro- 
vides that the original interests of the 
several members may vary in amount, 
but be in multiples of 100 Reichsmarks. 
They must collectively correspond to the 
— of the company’s original cap- 
ital. 5 

The company may be registered only if 
25 per cent of each original investment, 
but at least 250 Reichsmarks are paid 
up, unless payments for interest in the 
company are made other than in cash. 
Each 100 Reichsmarks entitles the mem- 
ber to one vote. 

The new law does not affect existing 
Gessellschaft mit beschrankten Hoftungs 
unless it undertakes to alter considerably 
the nature of their business, constitution, 
or organization. In order for these al- 
terations to have legal force the original 
capital must be increased to at least 20,- 
000 Reichsmarks and the interest of each 
member to be at least 500 Reichsmarks, 


Tax Reimbursement 


Proposals Endorsed 
By Chairman Madden 


Head of Appropriations 
Committee Willing for 
Refund of Cut in 
Tax Rate. 


Representative Madden (Republican), 
of Chicago, IIl., Chairman of the House 
Committee on Appropriations, stated or- 
ally, November 6, that he favors Con- 
gressional legislation for reduction of 
taxes, which he said could be effected at 
the first session of the next Congress 
convening in December, 1927. 

Mr. Madden said: 

I have been pressing for reduction of 
the taxes as soon as the Treasury bal- 
ances justify that action. I believe it 
should be done at the next Congress, on 
the basis of the 1926 figures. If the 
Treasury balances justify it and the 
President decides it is best to make re- 
bates of taxes, then that would be an ef- 
fective means of getting immediate re- 
lief. 

Money Should Be Refunded. 
My idea is that the Government never 


National Refining Com- | Should take from the taxpayers more 


than the Government needs. If, per 
chance the revenues of the Government 
are more than the Government had in- 
tended to take from the taxpayer, then 
the Government should give what is not 
needed back to the taxpayers. I do not 
care whether that is done by rebates, as 
has been proposed, or by reduction of the 
rates imposed in the tax laws. 

We are going to be ready with the ap- 
propriation bills at the opening of the 
coming short session of the present 69th 
Congress. We will begin work, as a 
subcommittee, on framing the post office 
appropriation bill on Tuesday, Novem- 
ber 9. Sie 

Representative Byrns, of Tennessee, 
the ranking member of the subcommit- 
tee, will arrive here in time for hearings 
to begin on that day. We will follow that 
with hearings on the appropriations for 
the Treasury Department, which will be © 
in the same bill with the post office ap- 


| propriations. 


Ready When Congress Meets. 

At the same time, the subcommittee on 
the Department of Agriculture will begin — 
its hearings. We will have both the © 
Treasury, Post Office and Agriculture — 
appropriation bills ready to present to | 
the House when its meets on November 6. 

On November 15 we will begin 
on the bills appropriating for the n 
of the Interior Department and 
Navy. They will be ready to follow 
other two in the House. All four pill 
will be passed by the House before 
Christmas holidays. 

I hope there will be an early 4 
tion of the affairs of the Alien F 
Custodian’s Office. It should be di poser J 


of as soon as it can practieglly be 
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Sentences 


Court Is Held Unable Court Denies 


Man in Penitentiary More Proofs Asked 


Prisoner Denied Reduction 
of Term Made Hour After 
He Started to Federal 
Prison. 


Grorce E. MILLER, APPLICANT, V. JOHN 
W. SNook, WARDEN; District Court, 
NORTHERN District, Grorcia, No. 96. 


The prisoner in this case was sen- 
tenced to 18 months in the penitentiary. 
He was taken in custody by the marshal 
and they started for the penitentiary. 
The same day the judge changed the 
sentence to one year, and mailed the 
order to the warden. At the end of the 
year this writ of habeas corpus was ob- 
tained, but the prisoner was remanded, 
as the court declared that though dis- 
cretion is given the courts in fixing 
punishment before 
after execution commences the prisoner 
is considered to be beyond the power of 
the court and in the hands of the ex- 
ecutive. 

The full text of the opinion by Judge 
S. H. Sileley follows: 

The applicant, Miller, was sentenced in 
Pennsylvania to a term of eighteen 
months’ imprisonment in the Atlanta 


execution begins, | 





‘On Certain Matters 


Main Part of Decision Made 
to Stand Despite Plea 
of Defendant. 


DRAINAGE District No. 7 OF POINSETT 
County, ARKANSAS, ET AL., APPEL- 
ANTS, v. H. J. STERNBERG; CIRCUIT 
Court oF APPEALS, EIGHTH CIRCUIT, 
No. 7057. 


The court in this case held that where 
a party which has, through oversight 
or mistake of its own agents (unin- 
fluenced by any action of the opposing 
party), omitted to introduce important 
evidence which might effect the entire 
result in the trial of the case, it can- 
not, after the case is on appeal, have 
the trial overthrown and the case sent 
back for a complete trial anew. 

The court further declared, however, 
that a Federal court of equity may, in 


| its discretion and in the furtherance of 


as remand a case or an issue or 
em therein to the trial court for 
amendment of pleadings, or for further 


| evidence. 


Penitentiary on Ocotber 13, 1925, the | 


sentence to run from its date. 


The sen- | 


tence was duly recorded and the prisoner | 


committed to jail to await transportation 
to the penitentiary. 


On October 26, though the record is | 


somewhat confused, I conclude that an 


additional commitment was issued to the | 


i iary, with tified copy of the | 
es * | awarding plaintiff $109,332.66, defend- 


sentence annexed, and the marshal was 


preparing to convey the applicant to the | 


penitentiary. 


The judge, on the after- | 


noon of that day, informed prisoner’s | 1 ; 
- | of Poinsett County, Arkansas, and vari- 


counsel that he would, the next morning, 
sign an order reducing the sentence to a 
year and a day, but took no steps to 
stop the marshal, or to withdraw the 
commitment held by him. 


The marshal, apparently in ignorance | 
of the judge’s intention, started on his | 


journey at 8:05 a. m. 


on October 27. | 


At 9 a. m. the judge, in his chambers, but | 


still during the term at which the sen- 
tence was imposed and, of cource, in the 


absence of the prisoner, signed the prom- | 


ised order. 
Order Mailed to Warden. 

He did not seek to stop the marshal 
from delivering the prisoner under the 
commitment held by him, but had a cer- 
tified copy of his order reducing the sen- 


| for the above total of $109,332.66 was | 


tence mailed to the warden of the peni- | 


tentiary. The warden, under instructions 


of the attorney general, treated the order | 


as void, and refused to release the appli- 
cant after a year and a day, and this 
habeas corpus was brought for his re- 
lease. 

Since the recent probation act is not ’ 
involved, we lay to one side any consider- 
ation of control of sentences by the 
courts by virtue of that or similar legis- 
lation. The general rule is that at any 
time during the term the court has power 
to reconsider its judgment and to revise 
and correct it by mitigating and even by 
increasing its severity, where the orig- 
inal sentence has not been executed or 
put into operation. 

Where defendant, however, has exe- 
cuted or entered upon the execution of a 
valid sentence, the court cannot, even 
during the term at which the sentence 
was rendered, set it aside and render a 





new sentence, mor can it amend the judg- | 


ment so as to be in effect a new sentence. 
16 C. J. page 1814. Rutland v. State, 
14 Ga. App. 746. 

It has been held that where a sentence 
has been partly executed it may be re- 
vised and another in diminution or miti- 
gation substituted for it during the term, 
but so far as such cases have been ob- 
served by they were either those in 
which an oral judgment had not been 
finally reduced to writing and recorded 
as the judgment of the court, or else 


C. D. Frierson appeared for the ap- 


pellants, and A. Hughes for the ap- 
pellee. 

The case was heard before Stone, Van 
Valkenburgh and Booth, Circuit Judges. 
Judge Stone delivered the opinion of the 
court as follows: 

This is an action on a contract involv- 


ing an accounting. From a_ decree 


ants bring this appeal. 
The action was by Sternberg, a con- 
tractor, against Drainage District No. 7 


ous individuals as the directors of that 
district. 
between Sternberg and _ the 
whereby he was to do certain excavating. 

He alleged breach of the contract and 
claimed damages because of payments 
due under the contract and because of 
loss of anticipated profits which he would 
have made had the district performed its 
part of the contract and he been per- 
mitted to complete the work in accord- 
ance with the contract. The recovery 


prisoner passes into the custody and con- 
trol of the executive under a legal and 
valid sentence. 

The commitment is the document which 


| marks the surrender by the court to the 


executive of the prisoner. It is issued 
by the clerk of the court to the keeper 
of the prison and in the name of the 
President and authorizes the prison- 
keeper to receive and hold the prisoner. 

In a jail sentence, when a prisoner is 


actually committed to jail, unquestion- | 


abiy he is in the hands of the executive 
for the execution of that sentence. In 
like manner, when he is actually con- 
fined in the penitentiary upon a peni- 
tentiary sentence, he is in the custody of 
the executive for the execution of trat 
sentence. 


Question More Involved. 


This case, however, presents a less 
simple question. Although the sentence is 
one to imprisonment in the penitentiary, 


it is made by its terms to begin to run | 


from its date and in point of facz the 


court committed the defendant to jail | 
If he 


and he was held for two weeks. 
is entitled to claim this time as a service 
of his sentence, it would seem that the 
sentence was in execution and that the 
judicial power over it should have ter- 
minated. 


case to decide whether, under these cir- 


| cumstances, the judge has or has not 
| the power, until the court actually sends 


| commute or diminish the punishment. 


were cases in which it was the prisoner | 
who was seeking to set aside the entire | 


judgment because of the diminution, the 
courts holding that it did not lie in his 
mouth to complain of that which was in 
his favor. 
In re Graves, 117 Fed. 798. 


Here, however, it is the other party to | 


the case, the prosecuting government, 
which is contending that the effort to 
mitigate is in excess of the power of the 
judge and ineffectual to alter the original 
sentence. - 
Court Held to Lack Power. 

Numerous cases cited under the text 

of 16 C. J. 1314 support the proposition 


that the court is without power to alter | 


a valid sentence in process of execution 
by increasing it in any way. Logically 
if the reason why an increase cannot be 
made is a want of power in the court, 
that want of power prevents any altera- 
tion of the substance of the sentence. 

Under our system of government the 
judicial and executive functions are very 
substantially separated. The ascertain- 
ment of guilt and the fixing of punish- 
ment are essentially judicial. The seeing 
that the punishment is executed and en- 
forcing the judgment of the court is ex- 
ecutive. 

Discretion is given the courts in fixing 
punishment before execution begins, but 
after execution commences the prisoner 
is considered to be beyond the power of 
the court and in the hands of the ex- 
ecutive. The rights of prosecution and 
prisoner than become fixed. 

By losing possession of the prisoner, 
the court loses control of his case, un- 
less control is resumed by some proper 
proceeding, such as a motion for a new 
trial or a habeas corpus. 

The executive may afterwards com- 
mute or pardon, but the judge can do 
neither. Yet the effect of his then al- 
tering or reducing the sentence would 
be commutation or pardon to that ex- 
tent. Considering our frame of govern- 
ment, it would seem that the power of 
the court should logically end when the 


See Plain v. State, Ga. 284; | 


What actually happened was that the 
the marshal, on the 26th, to take the 


inally imposed, and deliver him to the 
penitentiary, and suffered the marshal to 
execute this commitment without any 
change in it, or any notice either to the 
marshal or the penitentiary officials that 
any change was desired. 

The custody of the marshal is some- 
what ambiguous. He is an executive 
officer appointed by the executive power, 
but is appointed to serve the court. So 
long as he retains physical control of 
the prisoner, it may well be argued that 
the prisoner is within the physical con- 
trol of the court, and the court may order 
the prisoner to be returned to the court. 

Change Held Impossible. 

When, however, as here, under a valid 

final sentence, a final commitment to 


| the penitentiary is issued and the mar- 


shal suffered to depart with the pris- 
oner and this commitment and to sur- 
render the prisoner to the penitentiary, 
and the court makes no effort to stop 
the surrender, it seems to me that when 
it takes place according to that commit- 
ment, that it cannot be urged that the 
court, in the absence of the prisoner 
and the marshal, could alter the sub- 
stance of the sentence under which the 
prisoner was to serve. Compare U. S. 
v. Howe, 280 Fed. 815; Ex parte Gor- 
don, 1 Black (U. S.) 503. 

I am of opinion that whatever may 
be the power of the court prior to the 
actual departure of the prisoner under 
final commitment, that after such de- 
parture occurs and delivery to the’ peni- 
tentiary follows, that the power of the 
court does not extend either to an in- 
crease or a diminution of the peniten- 
tiary sentence. 

I therefore conclude that the applicant 
is not entitled to his release, but that 
he must seek relief, if he has been sen- 
tenced with undue severity, through ex- 
ecutive clemency by pardon or parole. 
An order of remand will be granted. 

October 26, 1926. 
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be done under the contract. 
| appears that this evidence was krown 
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made up of payments due under the con- 
tract of $35,963.25 and anticipated profits 
of $73,369.41. 

Applicants have filed here a motion for 
leave to file petition for leave to file bill 
in the nature of a bill of review. Also, 
they assign several errors, each of which 
will be stated and determined herein- 
after. 

Bill of review: We are asked to “hold 
the appeal in abeyance and render no 
decision thereon until the District Court 
may hear” a bill in the nature of a bill 
of review and take action thereon. Leave 
is asked to file such a bill directing the 
District Court to submit to a master or 
itself permit evidence of an advance pay- 
ment of $15,118.88 to Sternberg and of a 


| report of the District Engineers and a 
| resolution of the District Board reduc- 


ing the amount of work to be done under 
this contract to 200,736 cubic yards. 


Seek to Shift Blame 
For Breaking Contract 

The far reaching effect of permitting 
such evidence is alleged in the motion 
for leave to file to be to “involve the 
question of who did commit a breach of 
the contract, and go to show that no sub- 


stantial breach of contract by the de- 
fendant had occurred previous: to the 
termination of the contract by Stern- 


| berg.” 


In the motion proper, it.is alleged that 
evidence of the advance “materially 


| changes the facts upon which the master 


and the District Court based the finding” 
that the district was indebted to Stern- 
berg at the time of the work suspension 
order. In such motion it is, also, stated: 

“That such a state of facts materially 
changes the situation with reference to 
who breached the contract. It would also 
change the situation before the lower 
court upon the question of whether or 
not any breach of contract by the Drain- 
age District was substantial and was the 
real cause of the termination thereof by 
Sternberg. 

“Your petitioners respectfully state 
that with the fact of said payment of 
$15,118.88, three years before the work 
began by Sternberg on Improvement No. 
64, the result in the lower court would 
doubtless have been different, and the, 
said omission was a material and sub- 
stantial one, going to the basis of the 
entire decree and award.” 

In short, it means a retrial of the case. 
In our judgment, there should be an irre- 
sistible reason to compel such an un- 
usual and drastic result. 

The only reasons stated are that “by 
accident, mistake and oversight” the 
eng@eers of the District misinformed 
counsel in the trial of the case and in 
the preparation of the case after decree. 

Both of the matters now sought to 
be brought into the case were pleaded 
in the answer of the District. There 
is no suggestion that Sternberg or his 
counsel, in anyway, mislead counsel for 
the District. 

As to the advance item, it is alleged 
that appellee knew this had been paid 
and that to allow him to retain it with- 
out credit would be, in effect, a fraud 
upon the District. We have found no 
allegation that Sternberg knew of the 
item: the reduction of work to 
Also, it 


at all times to appellants, pleaded in 
their answer and was. not evidence 
newly discovered after final decree. 
Nor is it sought to limit the bill to 
introducing evidence of an undisputed 
item of credit for the sole purpose of 
reducing the recovery. The purpose is 
to reopen the entire case and place the 
entire result of the suit in the balance. 


Case Said to Revolve 


: : . | Around Oversight 
It is unnecessary, however, in this 


It seems to us that this matter can 
be reduced to the bald legal proposition 
of whether a party who has, through 


; 2 ; | oversigh is i r 
| the prisoner to the penitentiary itself, to | a ee ee Sek eee 


(uninfluenced by any action of the 


introduce 


; | im ri yhi i 
court, by its final commitment, directed | ee ee, Soe a ieee 


the entire result, in the trial of a case, 


: we | can, after that case is on appeal, have 
prisoner, under the sentence as orig- | the trial overthrown and the case sent 


| back for a complete trial anew. 


While the case may be a hard one as 
to the advance item, if used purely in 
reduction of recovery and not to defeat 
recovery, yet we think a most danger- 
ous precedent in an important particu- 
lar of procedure would be made if this 
leave were granted and the case en- 
tirely reopened. We think the leave to 
file should be denid. Dumont v. Rail- 
way, 131 U. S., clx; Hill v. Phelps, 101 
Fed. 650 (this court). 

Merits. 1. Breach of Contract. The 
first issue raised here is that the Dis- 
trict did not breach the contract but 
that Sternberg voluntarily rescinded it. 
The breaches appellee relies upon are 
(1) non-payment during the progress 
of the work as required by the con- 
tract and (2) notification to suspend 
work in violation of the contract. 

The evidence seems to sustain the 
claim of breach for non-payment. Such 
a breach, under the circumstances of 
this contract and the character of this 
work, was a material breach of the 
entire contract (Guerini v. Carlin Co., 
248 U. S. 334) and particularly so when 
joined with a suspension notice (A. R. 
Young and Co. v. Road District, 297 
Fed. 127, this court). 

Also, we think, there is a clear proof 
of breach by notification to quit work. 
It is not disputed that such notification 
was given. 

One claim is that the contract au- 
thorized such work suspension where 
there was “delay or hindrance caused 
by any legal difficulties that may arise” 
and that.such “legal difficulties” did 
arise through actions involving bonds 
from which the District expected to 
realize funds to pay for this work. In 
our judgment, this was not the char- 
acer of legal difficulties as arose out 
of legal actions directly affecting the 
work to be done under this contract. 

The notification was a complete 


Drainage 


Districts 


breach of the contract and the appellee 
was entitled to treat it as such. 

Next, it is contended that Sternberg 
did not cease work because of the noti- 
fication nor the non-payment. A plaus- 
ible supporting argument is made. How- 
ever, the cause for stopping work, as 
stated by appellee, was non-payment. 

In a communication by appelle to the 
appellant district, made before work 
was stopped, appellee stated that unless 
the back payments were made, it would 
be compelled to cease work. The fact 
of non-payment is established and the 
master and the court found that to be 
the cause of cessation by appellee. 

Rescission of Contract. The conten- 
tion that the contract was rescinded, 
before breach, by appellee and, there- 
fore, that there can be no recovery for 
anticipatory profits is met by what has 
been said above concerning breach of 
the contract. 


Recovery Sought 
Is Held Excessive 


Excessive Recovery. We think ap- 


pellants are right that the amount of 
anticipated profits recovered is exces- 
sive but not to the extent nor for the 
reason urged. The contract made the 
specifications part of the contract. The 
specifications estimated the work to be 
done as 1,189,000 cubic yards which was 
expressly stated to be “approximate 
only and subject to change under these 
specifications.” The specifications pro- 
vided, also, as follows: 

8. “Quantities: The quantities or 
amounts of work to be done as shown 
in the report and “Table of Quantities” 
herein are approximate only. The exact 
amounts will be calculated from time to 
time as the work progresses and shall 
be the basis of payment. 

“The difference between the approxi- 
mate and the exact amounts shall in no 
case exceed 25 per cent of the estimated 
amount, and no claim for damages or 
anticipated profits shall be made for any 
difference not exceeding said 25 per cent, 
provided that no changes in the plans 
shall be made of such radical character 
as to prevent the contractor from using 
the machinery or equipment which has 
been approved by the engineer under 
paragraph 4, without proper compensa- 
tion to be determined by the engineer 
from the facts.” 

“14. Extra work: When required by 
the engineer the contractor shall per- 
form any extra work that may be, in the 
opinion of the engineer, necessary or de- 
sirable, and if not contemplated by the 
contract, the contractor shall receive the 
same unit prices for the same character 
of work as are specified in his contract. 
Should the work be of a different char- 
acter from that covered by his contract, 
the contractor shall receive the actual 
cost to him plus 25 per cent; said cost 
to include the usual salaries and ex- 
penses paid to the field organization, 
fuel, oil, necessary repairs, premium on 
employer’s liability contracts and costs 
of changes in equipment made necessary 
by the extra work, and these costs only.” 

There is no dispute that the work ac- 
tually done was 595,349 cubic yards and 
the master and court adopted the high- 
est cost price of doing the work which 
the evidence allowed under the contract. 
Therefore, this contention, which centers 
on the amount of uncompleted cubic 
yardage for which recovery may be had, 
depends upon what yardage was to be 
completed in the entire work and the ap- 
plication of paragraph 8 of the contract, 
above quoted. 

The cross section notes showed 762,106 
yet to be done or a total of 1,357,455 or 
168,455 cubic yards more than the spe- 
cifications estimate of 1,189,000 cubic 
yards. The master thought that section 
8 of the specifications authorized him to 
reduce the specification estimate of 
1,189,000 cubic yards by 25 per cent and 
take the result as the uncompleted work 
upon which the profits could be recov- 
ered. The court thought the above total 
of 1,357,455 cubic yards represented the 
work to be done and that the uncom- 
pleted work should be ascertained by de- 
ducting the completed yardage (595,349) 
therefrom. : 


Both of Decisions 


Declared Wrong 

We think both were wrong. The evi- 
dence seems to support the court as to 
the total work to be done. We do not 
find any reason for an arbitrary reduc- 
tion of 25 per cent, as made by the mas- 
ter. Section 8 of the specifications pro- 
vided there should be no recovery for 
anticipated profits for a divergence of 
not exceeding 25 per cent from the esti- 
mated work of 1,189,000 cubic yards. 
The difference between 1,189,000 and 
1,357,455 cubic yards is less than 25 per 
cent of the former, therefore, the con- 
tract permits no recovery for this excess 
yardage over 1,189,000. 

This leaves 1,189,000 cubic yards as 
the basis which, less the work done 
(595,349 cubic yards), leaves 593,651 
cubic yards as the uncompleted work on 
which anticipated profits may be recov- 
ered. This yardage, at the profit of 9 
cents per cubic yard, is $53,428.59. We 
think recovery, on account of anticipated 
profits, should be so limited. 

Remand for Evidence. Irrespective of 
their bill in the nature of a bill of re- 
view, appellants contend that the case 
should be remanded for further evi- 
dence. It states two grounds therefor 
In their brief, counsel for appellants 
state that one of these grounds be- 
comes immaterial if this court should 
hold that profits should be calculated 
only upon an “increase in the work in 
excess of 25 per cent of the original 
esti:nate.” As we have so held above, 
this ground is eliminated. 

The other ground is the payment of 
$15,188.88, discussed above, in connec- 
tion with the bill in the nature of a bill 
of review. The legal theory for this 
position is that a court of equity has 
power to remand an entire case or any 
portion of or issue therein -where it ap- 
pears that the matter remanded has 
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Construction 


not been fully developed and where 
justice between the parties requires that 
opportunity for such full development 
should be given. We have carefully 
examined the citations thought by ap- 
pellants to justify such action in this 
case. 

Ballard v. Searls, 130 U. S. 50, was 
a case of remand of an entire proceed- 
ing because of a change in condition 
subsequent to the trial. Such pro- 
cedure was based on the rule an- 
nounced by Lord Redesdale in his work 
on Equity Pleading. That rule was 
confined to instances in which ‘“‘new 
matter discovered could not be evidence 
of any matter in issue in the original 
cause, and yet clearly demonstrated 
error in the decree” (Ballard v. 
Searls, supra p. 55). Here, the evi- 
dence is not “‘new matter” and it could 
have been introduced in the original 
cause as it was specifically pleaded. 

Levy v. Arredondo, 12 Pet. 218, was 
an action for breach of certain con- 
tracts. These contracts were stated to 
have been set out in the petition which 
was answered by defendant but they 
did not appear in the record before the 
Supreme Court. 


Case Was Remanded 
For Further Proofs 


There being a diversity of view among 
the justices as to the possible effect of 
these contracts “and it being considered, 
from the manner the complainant has 
set out those contracts in his bill, and 
from the manner they are replied to 
by the defendant, Arredondo, that they 
are substantially exhibits in the cause 
which should have been annexed by the 
complainant to his bill; and which the 
superior court of the eastern district of 
Florida might have called for, before it 
proceeded to make any decree in the 
cause;” (p. 218) the court remanded the 
case with the requirement that the con- 
tracts be produced or accounted for and 
evidence given of the contents of them. 


The basis for this action was that 
“this court have not sufficient materials 
before them whereon to found any final 
and satisfactory decree; and that justice 
requires that the cause should be opened 
in the court below, for further proofs” 
(p. 219). 

Lincoln Gas & Light Co. v. Lincoln, 
223 U. S. 349, was a complicated rate 
case which had been heard by the trial 
court and no specific findings of fact 
made. It was remanded for reference 
to a master who should make specific 
findings of fact upon which exceptions 
might be presented and ruled by the trial 
court. The purpose of this remand was 
to narrow and clarify the issues before 
the Supreme Court and to secure “the 
aid of the trial court” thereon through 
distinct, definite rulings on specific find- 
ings of fact. 

Dietz v. Horton Mfg. Co., 170 Fed. 865 
(6th C. C. A.), was a trademark and 
unfair competition case which the court 
remanded, on its own motion, to permit 
an amendment of the pleadings to con- 
form to the proof and in furtherance 
of justice as revealed by the evidence. 

Parker-Washington Co. v. Cramer, 201 
Fed 878 (7th C. C. A.), was a personal 
injury suit. Jurisdiction in the Federal 
court did not appear. The court, of its 
own motion, remanded the case for the 
purpose of amendment and evidence 
upon the matter of diverstiy of citizen- 
ship. 

Chicago, R. I. & P. Ry. Co. v. Stephens, 

218 Fed. 535 (6th C. C. 9.), was like the 
Parker-Washington Company case. 
. Fifth Third Nat. Bank v. Johnson, 219 
Fed. 89 (6th C. C. A.), was an action by 
a trustee in bankruptcy to set aside a 
deed on the grounds that it was pref- 
erential and fraudulent. The trial court 
ruled that the bill did not sufficiently 
plead a preference but erroneously found 
that the deed was fraudulent.’ The 
court said (p. 95): 

“This would, ordinarily, lead to a di- 
rection that the bill be dismissed; but 
we are not satisfied to make that final 
disposition of the case. The theory that 
there was a preference in violation of 
the Bankruptcy Act (or of section 6343, 
Rev. St. Ohio) disclosed, upon the facts 
proved, a meritorious controversy that 
ought to be decided, and that might bet- 
ter be decided in this case than in an- 
other case to be now commenced. This 
theory does not necessarily affect the 
conveyance and notes as much as it does 
the later distribution of the notes and 
money, and yet the two are closely in- 
volved. 

“The deed has been set aside as 
against Warner, and he has not appealed. 
That it should be invalid as to him and 
yet valid to the extent of the interest 
of the banks suggests complications. 
Further, it would seem that a final de- 
cree now made or directed by us would 
be appealable to the Supreme Court, and 
that court might think that the plead- 
ings sufficiently raised the issue of pref- 
erence under the Bankruptcy Act, and 
might finally decide the case ‘on that 
issue. 

“Since the District Court sustained the 
defendants’ contention that this issue 
was not on trial, it is probable that they 
did not take their full proofs on that 
subject, and a final decision on the pres- 
ent record might be unjust. 


More Evidence 
Sought on Note 

“Under these unusual conditions, we 
see no way to insure that the full con- 
troversy shall be finally decided, in this 
case and upon a proper record, save to 
direct that the decree be reversed as to 
appellants and the case remanded; that 
the plaintiff have opportunity to amend 
his bill so as sufficiently to allege a case 
of preference both under the State law 
and the Bankruptcy. Act; that, if he does 
so, the defendants have opportunity to 
amend their answer, and that both par- 
ties take further proofs, if desired, on 
these issues; and that a decree be en- 
tered thereupon as to the District Court 
shall seem. propey.” 

Kirkpatrick v. McBride, 203 Fed. 499 
(4th C. C, A.), was an action between 


fy, 








Retrial to Hear Evidence Overlooked by Party 


Nonpayment Ruled 


Breach of Contract 


Former Remittance  Un- 
proved and No Change in 
Verdict Allowed. 


a landlord and tenant and involved, as 
issues, the existence of a lease and the 
ownership of certain personal property. 
Upon the record before it, the Court of 
Appeals found “it difficult to arrive at 
satisfactory conclusions, and, as both 
sides in argument express their ability 
to produce such additional testimony as 
will substantiate their respective conten- 
tions, the court conceives that it would 
be in the interest of justice to modify 
the decree below to the extent of reopen- 
ing the question as to the ownership of 
the personal property, and of permitting 
each side to introduce such _ addi- 
tional testimony as they may be 
advised, so that the court below may 
upon the testimony now in the cause, 
which such additional testimony as may 
be introduced make a final decree as to 
the ownership of the property. 

“As this is done upon the application 
of appellant, the court conceives that it 
is only proper that it should be done on 
condition that certain questions hereto- 
fore made that affect a full and final ad- 
judication on this question should be 
eliminated.” (pp. 449-450). 

Dillingham v. T. B. Allen & Co., 205 
Fed. 146 (5th C. C. A.), was an action 


; to recover lands and the value of timber 


cut therefrom. The Court of Appeals 
ruled that the plaintiff had failed to 
prove the market value of the timber 
taken, by competent evidence. The 
Court (p. 147) said: 

“However it is clear that the timber 
was converted, and there is evidence in 
the record tending to show that the 
plaintiff was damaged as found by the 
master, though not technically proving 
market value. In this contingency equity 
would require that the parties be afforded 
am opportunity of supplying the omis- 
sion, and to that end the decree is re- 
versed and fhe case is remanded to the 
District Court, with instructions to re- 
commit to the mastér the matter of dam- 


ages, permitting all parties to introduce | 


proof to show the market value of the 
timber at the time it was taken, and 
thereafter take such other proceedings as 
may be necessary to do full equity be- 
tween the parties.” 

The appellant cited, also, 4 C. J. p. 
1115, section 3096; p. 1194, section 3234; 
p. 1199, section 3239; p. 1201, section 
3241 and 2 R. C. L. p. 284 and 285, sec- 
tion 289 and 240. 


Power to Remand 


Is Found Discretionary 

The Ballard, Levy, Lincoln Gas & Elec. 
Light Co. and Dietz cases are hardly in 
point. The other Federal cases are to 
the effect that a Federal court of equity 
may, in its discretion and in the further- 
ance of justice, remanded a case or an 
issue or item therein to the trial court 
for amendment of pleadings, or for 
further evidence. An examination of 
these cases as well as a consideration of 
the reasons for, the effect of and the pos- 
sible abuse and harm from the exercise 
of this power convince that such power 


| is purely discretionary and that such dis- 


cretion will not be exercised except in 
rare and particular instances. 

The question is, therefore, whethér the 
present is such an instance calling for the 
exercise of this discretion. In a careful 
examination of the record and briefs of 
appellee, we fail to find any direct chal- 
lenge of the claim made by appellees that 
there was a payment of $15,188.88 to ap- 
pellee which was not covered by the evi- 
dence but which was alleged in the an- 
swer and which was not credited in the 
decree. 

The presumption ~is, therefore, very 
strong that such payment was, in fact, 
made. The facts concerning it—to estab- 
lish or rebut it—would naturally be fully 
within the knowledge of both parties. 
This decree was not superseded. 

An exhibit to the motion for leave to 
file petition for leave to file bill in the 
nature of a bill of review shows that the 
parties agreed upon a form and method 
of payment of the decree which was for 
$109,382.66. This plan was by certifi- 
cates of indebtedness bearing interest 
from the date thereof (three days after 
the decree) at 6 per cent. Of these 
certificates, $35,963.25 were delivered to 
appellee leaving a balance in the hands 
of the District of $73,369.41. 

As the reduction in recovery on ac- 
count of anticipated profits and the allow- 
ance of the payment of $15,188.88 (if 
found to be properly allowable) would 
not affect the amount of payment on the 
decree already—abalance still being due 
—no injustice could be done appellee by 
permitting the showing asked. The in- 
justice of permitting appellee to refain, 
unaccounted for, this considerable sum 
of $15,188.88 is clear, if it were in fact 
made. 

We think, therefore, that the decree 
should be modified to this extent and to 
this extent only: that the case be re- 
manded with instructions to reduce the 
total amount of recovery to $89,391.84 
and to reopen the case for evidence on the 
sole points of whether the alleged pay- 
ment of $15,188.88 was made and, if 
made, should be credited in further re- 
duction of the above amount of $89,891.84 
but not for any purpose of reopening 
the entire case or of further considering 
any issue except as just above indicated. 

It is so ordered. The motion for leave 
to file is denied. 

The costs of this appeal are assessed 
against appellants (Dillingham v. Pia 
Allen & Co., 205 Fed. 146, 147). 

Filed October 7, 1926. 





Breach of 


Contract 


Note Given for Stock 
In Violation of Law 


Ruled Enforceable 


Statute Said to Be for Pro- 


tection of Corporation, 
Not of Offending 
Stockholder. 


L. THEUNISSEN, PLAINTIFF IN ERROR, VY. 
CONTINENTAL TruSsT Co.; DISTRICT OF 
CoLuMBIA Court oF APPEALS; NO. 
4446. 


Where a corporation takes a note con- 
trary to law, the note will be enforceable 
against the maker at the suit of the cor- 
poration or its assignee, as the provision 
is intended for the protection of the cor- 
poration, its creditors and other stock- 
holders, and not for the relief of the of- 
fending stockholder. 

W. J. Lambert, R. H. Yeatman and A. 
M. Schwartz appeared for the appellant, 
and C. A. Douglas and E. D. Campbell, 
for the appellee. 

The case was before Martin, Chief Jus- 
tice; Robb and Van Orsdel, Associate 


Justices. The full text of the opinion, by 
Judge Martin, follows: 

The Continental Trust Company sued F 
L. Theunissen in the lower court upon a 
promissory note signed by him payable 
in the sum of one thousand dollars to 
the Guaranty Savings Bank and by it as- 
signed to the plaintiff. 7 


Note Payable on Demand. 


The note was payable upon demand, 
and dishonor was duly alleged. The de- 
fendant filed a plea to which the plain- 
tiff demurred. The court sustained the 
demurrer and entered judgment upon the 
note for the plaintiff. The case is here 
for review upon the facts admitted by 
the demurrer, together with others stip- 
ulated into the record by counsel. 

It appears that defendant subscribed 
for certain shares of corporate stock of 
the United Theatres Corporation, a cor- 
poration organized under the laws of the 
State of Delaware; that under the con- 
stitution and laws of Delaware no cor- 
poration shall issue stock, except for 
money paid, labor done, or personal prop- 
erty, or.real estate or leases thereof ac- 
tually acquired by such corporation; that, 
nevertheless, the defendant in alleged vio- 
lation of this provision was permitted to 
pay for the shares issued to him by the 
delivery of his own promissory notes pay- 
able to the corporation; that one of these 
notes was made payable to the corpora- 
tion in the sum of two thousand dollars, 
and this note was assigned and trans- 
ferred by the corporation to the Guar- 
anty Savings Bank, for value and be- 
fore maturity; that the bank had full 
knowledge of the purpose for which the 
note was given, but represented to the 
defendant that it was a bona fide holder 
thereof in good faith and for value; that 
defendant relying upon these represen- 
tations curtailed the note by payments 
to the bank, and afterwards delivered 
to the bank his promissory: note for the 
balance then due upon it, to wit, the sum 
of one thousand dollars; that this latter 
note was afterwards assigned by the bank 
to the plaintiff for value and is the note 
now sued upon in this case. 


Stock Now Worthless. 


It appears also that the shares of stock 
issued to the defendant by the United 
Theatres Corporation are worthless and 
the corporation is not doing business, 
and that defendant therefore can not 
return the shares to it, although willing 
to do so. 

Upon these facts we think the judg- 
ment of the lower court against the de=. 
fendant was right. If it be conceded that 
the United Theatres Corporation violated 
the laws of Delaware when it issued the 
shares of stock to the defendant for his 
promissory note, nevertheless the note 
would be enforceable against the maker 
at the suit of the corporation, for the 
provision in question is intended for the 
protection of the corporation, its cred- 
itors and other stockholders, and not for 
the relief of the offending stockholder. 

It was accordingly said by the Chan- 
cellor in Cahall, Receiver, v. Lofland, 12 
Delaware Chancery Reports, 299, “A 
promissory note given for stock is not 
void as against the corporation, and it 
may enforce payment of the note.” 

No Charge of Fraud. 

Moreover, after the transfer of this 
note to the Guaranty Savings Bank by 
the United Theatres Corporation, the de- 
fendant curtailed the same, and renewed 
the reisdue by delivering the present ne- 
gotiable note to the bank, and this note 
was afterwards endorsed by the bank to 
the plaintiff for value, and there is no 
charge of fraud or actual knowledge of 
any infirmity made against the plaintiff. 

The note therefore was clearly en- 
forceable. Ramsey v. Crevlin, 254 Fed. 
813; Continental National Bank v. 
Greene, 200 Iowa, 568; German Mercan- 
tile Company v. Wanner, 25 N. D. 479; 
Furlong v. Johnston, 239 N. E. 141. ; 

The judgment of the Municipal Court 
is accordingly affirmed with costs. 

November 1, 1926. 


Bronze Gates ‘From Italy 
Dutiable as Works of Art 


The United States Customs Court at 
New York, in sustaining a protest of 
John W. Mitchell, of Los Angeles, finds 
that certain bronze gates imported from 
Italy, being in fact works of art, should 
have been assessed with duty at the rate 
of 20 per cent ad valorem’ under para- 
graph 1449, tariff act of 1922, rather 
than at 40 per cent ad valorem under 
paragraph 399 of the said act, as manu- 
factures*of metal not specially provide 
for. . 

The Court’s conclusions in this case are 
written by Judge Waite. 

(Protest 999050-2986.) 
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AND WITHOUT COMMENT BY THE UNITED States Daly. 


Patents 


| Punishment for Contempt Motion Denied 
| In Seattle Water Injunction Case 


Inventions 


Devices 


Motion to Adjudge 
Firm in Contempt 
Fails Second Time 


District Court Holds Proofs 
Injunction Was Violated 
By Department Are 
Lacking. 


ELEcTRo BLEACHING GAS Co. AND WAL- 
LACE & TIERNAN Co., INC., vV. PARADON 
ENGINEERING Co., INC.; DISTRICT 
Court, EASTeRN District oF NEW 
York; No. E. 1929. 

*'The evidence in this case was held 

insufficient to sustain a motion to pun- 

ish the defendant for alleged violation of 
an injunction in selling apparatus, and 
practicing a proces of antiseptisizing 
water described in the Ornstein Patent 

No. 1142361. This case is similar to 

that reported in United States Daily, in- 

dex page 0000, involving the same 
parties. 

Wood, Molloy & France appeared for 
plaintiffs; Mayer, Warfield & Watson, 
for defendant. 

The full text of the opinion, rendered 
by Judge Campbell, follows: 

This is a second motion to punish the 
iF ‘efendant for contempt. The order to 

show cause was granted October 4, 1926, 
argued October 13, 1926, and all papers 
submitted October 15, 1926. 

Plaintiff’s Case Stated. 

The plaintiffs seek to have the defend- 
ant and its officers adjudged in contempt 
of court for alleged violation of the terms 
of the interlocutory decree granted here- 
in, and the injunction issued thereon, in 
selling apparatus for use in the United 
States of America, to wit, for use in the 
State of Illinois, at Champaign High 
School, and elsewhere, in practicing the 
process described in claims 4, 5, 6, 8 and 
10, of Letters Patent of the United States, 
No. 1142361, by the payment of a fine or 


gum of money to the plaintiffs for the in- 


jury caused thereby, and-or why a sup- 
plemental writ of injunction should not 
issue restraining the said defendant from 
manufacturing and selling, or causing to 
be manufactured and sold, apparatus of 
the nature and description of that set 
forth in the said affidavits, to practice the 
said process described in the said claim 
of the said patent. : 
The apparatus described in the moving 
papers herein as being used at said 
Champaign High School did not embody 


the structure patented by the Bull patent, | 


No. 1012809, claim 1 thereof, nor was it 
adopted and intended to perform, nor did 
it normally perform, the process patented 


by 


passing through the iron pipe was con- 
cerned, it was simply a subterfuge. 


Testimony Considered. 


No testimony showing that the defend- 
ant sold or furnished the apparatus with | 


intention that it should be operated 

a ae described was offered by the 
intiffs, 
ssa that one of those who sold and 
furnished the apparatus, said it was 
under the instructions of defendant that 
they put the Bull pot on. 
. The person who made 


some of which it purchased from de- 
fendant, and not an agent of the de- 


fendant; and even if his statement was | 
that the pot at said High School, as it | 


was described by the plagntiffs’ wit- 
nesses, was sold and furnished under the 


direction of the defendant, that state- | 
ment was an unsworn statement and can- | 


not be accorded the weight which must 

be given to the specific denial of the 
two officers of the defendant. 
Burden on Plaintiffs. 

As I said in my opinion on the first 

motion, the burden is heavy on the 


plaintiffs to make out their case in a | 
roceeding to have defendant adjudged 
contempt, and on this motion it seems | 


fo me that plaintiffs have failed to show 
the defendant guilty of contempt. ; 

The two officers of defendant, by posi- 
tive evidence, having overcome such evi- 
dence as the plaintiffs offered to show 
the defendant’s responsibility for the 
construction of the apparatus at said 
High School, as the same was being op- 
erated, no supplemental injunction should 
issue against the defendant with refer- 
ence thereto. 


? If, however, the plaintiffs desire to | 


injunction 
apply for a supplemental _ injune 
against the sale and furnishing by the 


defendant of the apparatus consisting of | 


the chlorinating portion of the apparatus, 
4s distinguished from the Bull pot, if 
used without it, or of the chlorinating 


portion of the apparatus with the Bull | 


pot described by the defendant’s officers 


as having been furnished by it, then such | 


application should be presented on a 
motion for a supplemental injunction and 
on papers which properly present the 
question. 


Motion Is Denied. 


This motion cannot be decided on prob- 
abilities, but must be decided on evidence 


which shows responsibility on the part | 


of tHe defendant for the apparatus, as 
operated with the subterfuge for what 
the defendant calls a Bull pot, of which 
plaintiffs complain, and as the evidence 
‘fails to show that, it seems to me that 
neither the relief moved for, that de- 
dendant be adjudged guilty of contempt, 
nor that a supplemental injunction be 
issued, can be granted. 


In so deciding, however, I am not find- | 


in that the chlorinating portion of the de- 
fendant’s apparatus, as distinguished 
from the Bull pot, does not operate, 
either with or without the Bull pot, to 
carry out the patented Ornstein process, 


because I have given no consideration to | 


such defense, as the plaintiffs have failed 
to prove their allegations. 
¥+ Motion denied, but without prejudice 
to a motion for a supplemental injunc- 
tion. 

October 30, 1926, 


the other Bull’ Patent, No. 1012808, by 
.claim 2 thereof, and so far as the hose | 


except the statement of wit- 


that statement | 


was a member or officer of a firm or cor- | 
poration which dealt in such appliances, | 


THE UNITED STATES DAILY: 


New York District Court Rules in Case Involving Sale of 
Apparatus for Antisepticizing Water Supply. 


ELECTRO BLEACHING GAS COMPANY AND 
Wattace & TIERNAN CoO., ING, V. 
PARADON. ENGINEERING COMPANY, 
Inc.; Drstrict Court, EASTERN DiIs- 
TRICT OF NEw York; No. E. 1929. 

A motion to punish for contempt for 
alleged violation of an injunction is- 
sued for selling an apparatus for the 
use of Seattle in a process for anti- 
septicizing water was denied in 
case, where the plaintiffs failed to bear 

| the heavy burden of proof imposed. 

Wood, Molloy & France, appeared for 
plaintiffs; Mayer, Warfield & Watson, 
for defendant. 

The full text of the opinion of 
court, delivered 
follows: 

This case comes before the court on a 
motion to punish the defendant for con- 
tempt. 

The order to show cause was granted 
July 9, 1926, the motion was argued Au- 
gust 25, 1926, and finally submitted Octo- 
ber 15, 1926. 


the 
by Judge Campbell, 


of court for alleged violation of the 
terms of the interlocutory decree granted 


herein, and the injunction issued thereon, | 


in selling apparatus for use in the United 
States of America, to wit, for the use of 


the City of Seattle, Washington, on Lake | 
Washington, in practicing the process de- | 
scribed in claims 4, 5, 6, 8 and 10 of | 
Letters of Patent of the United States, | 


| No, 1142361. 


That patent was held valid and in- 
fringed by the defendant, claims 4, 5, 6, 
| 8 and 10 being the claims sued on, and 


mandate was issued on May 11, 1926. 
The injunction was issued December 9, 


ing the appeal, but this court issued an 
order on June 17, 1926, which was served 
June 18, 1926, reinstating the injunction. 

On June 19, 1926, the City of Seattle 
advertised for bids for “Two chloro-boats 
equipped with clorinating apparatus, in 
accordance with specifications now on 
file.” 

The specifications called for “Two 
chloro-boats completely equipped with 
vacuum solution type chlorinating appa- 
ratus.” 


“Two Chioro-boats” in Bid. 


The Pacific Water Works Supply Com- 
pany submitted a bid June 24, 1926, to 
furnish the boats in accordance with the 
| specfications. 

If this motion had been finally submit- 
ted by the plaintiffs solely on the papers 
on which the order to show cause was 
| granted, I do not think any consideration 


therein were not sufficient to warrant my 
finding the defendant, or its officers, in 
contempt. 

Supplemental affidavits, however, in 
support of the motion have been filed, 
and defendant has answered them. 

Defendant urges that the motion must 
be denied because plaintiff failed to spe- 
cify whether the relief sought was to 
be punitive and vindicatory, or merely 
| compensatory to the plaintiffs. 

I cannot agree with defendant’s con- 
tention. 





tinction between civil and criminal con- 


tempts, one criminal to punish disobe- | 


dience, and the other remedial and civil 


to enforce a decree of the court and to | 


| compensate a private person. (In re 


| Christensen Engineering Co., 194 U. S. | 
458). It is not, however, error in patent | 


causes to combine the two and embrace 


| proceeding; but the defendant must not 
' be left in any doubt that it is called 
upon to face a criminal charge. (Krep- 
| lik v. Couch Patents Co., 190 Fed. 565). 
While form is not of major importance, 


should be entitled other than in the ac- 


present motion is made on an order to 


221 U. S. 418). 
Must Establish Law. 

The plaintiffs must establish the law 
and the facts relied on to make out the 
alleged contempt; but as this is a pro- 
ceeding to have the defendant adjudged 
| guilty of a civil contempt, I am not 
prepared to say that the plaintiffs must 
| establish their case beyond all reason- 

able doubt. 
& Range Co., supra, at p. 444). 
the burden is heavy on the plaintiffs, 
and where there is reasonable ground to 
doubt as to the wrongfulness of the 





be adjudged in contempt. (California 
Artificial Stone Paving Co. v. Molitor, 


| Stock Co., 284 Fed. 522, General Electric 
Co. v. McLaren, 140 Fed. 876). 
Plaintiffs claim that The Pacific Water 

Works Supply Company was the agent 


pear to me to be sustained by the evi- 
dence in the form of affidavits, which 
have been furnished on behalf of the 
plaintiffs. 


By the supplemental affidavits 


fendant and its officers have also vio- 
' 


to Stamford Conn., which they knew 
4 was to be used in performing the process 





this : 





| for 


1925, and its operation was stayed pend- | 


of the merits would be necessary, be- | 
cause in my opinion the facts stated | 





| seem 


It. is well settled that there is a dis- | 


the public and private remedy in one | 


a punishment for a criminal contempt | 


| tion on the patent, and the fact that the | _ wae 
| cannot find that it did not. 
show cause, which is entitled in the ac- | 
| tion, would, in the absence of specific de- | 
mand that defendant and its officers be | 
adjudged guilty of a criminal contempt, | 
| indicate that the plaintiffs are seeking | 
to have the defendant, and its officers, | 
adjudged guilty of a civil contempt. | 
(Gompers ‘v. Bucks Stove & Range Co., | 


(Gompers v. Bucks Stove | 
But | 


| they 


conduct of the defendant, it should not | 


of the defendant, but this does not ap- | 


| described in the said claims of the said 


patent on which plaintiffs’ suit was based. 


Strictly speaking, the defendant was | 


by the order granted herein required to 


show cause only with reference to the | 
chloro-boats on Lake Washington, but | 
the main question on this motion seems | 


to me to be whether the defendant has, 
since the reinstatement of the injune- 
tion, by the use of a mere subterfuge, 
attempte 
injunction, because unless the change 


made by the defendant is a merely color- | 


able equivalent, the defendant should 
not be punished for contempt. 


Fed. 485). 

The defendant offered evidence to show 
that it has in good faith, subsequent to 
the reinstatement of the injunction, sold 
and installed apparatus which fairly em- 


| body the structure patented by the Bull 
claim 1 thereof, | 
which are adapted and intended to per- | 
form, and normally do perform, the pro- | 


patent, No. 1012809, 


cess patented by the other Bull patent, 
No. 1012808, by claim 2, both of which 
patents defendant is licensed to use; and 


unless I am convinced that this is not | 


The plaintiffs seek to have the defend- | true, then the defendant, and its officers, 


ant and its officers adjudged in contempt | 


cannot be adjudged in contempt. 


of this case. 
Not Retrial of Case. 


and plaintiffs’ patent is a valid patent. 


The Bull patent No. 1012808 has been | 
held in this case not to anticipate the | 


patent in suit, and it cannot now be so 
construed that it will 
purpose; but Bull did patent a method 
purifying water, viz., patent No. 
1012808, and an apparatus for practic- 


{ | ing that process, viz., patent No. 1012809, 
the decreg of this court was affirmed by | both of which patents antedated the pat- 
the Circuit Court of Appeals, and its | ent in suit 


No patent covering the plaintiffs’ ap- 
paratus was in suit, “only the process 
patent, and therefore if the defendant, 
in practicing a process not taught by 


the patentee in the plaintiffs’ patent, | 


uses an apparatus however similar to 
that used by the plaintiffs, it is not 
guilty of contempt. 

I cannot agree that the defendant, un- 
der the Bull patent, in view of the hold- 


ing of the District and Circuit Courts in | 
this suit, can sell and install its appa- | 


ratus, intending that the same shall be 
used, not to make ferric chlorine and 


purify the water therewith, but to sim- 
ply run the chlorine solution through 
a pot containing iron, which after a 
short while will cease to make ferric 
chlorine, and treat the water only with 
the chlorine solution. 

If, however, the apparatus sold and 
installed by the defendant is an embodi- 
ment of the Bull patent and capable of 
practicing, when normally used, the 
process described in the Bull process 
patent, and the defendant gives the 
proper instructions for its use, and in- 
tends it shall be so used, it does not 
to me defendant could be held 
guilty of contempt, as a contributory 


infringer, if the purchaser, using it in | 


other than a normal manner, should in- 
fringe and render itself liable therefor. 
Westinghouse Electric & Mfg. Co. v. 


Precise Mfg. Co., 11 Fed. (2d) 209, does | 
| not seem to be strictly in point, because | 
plaintiff did not sue on an apparatus | 


patent, and the defendant can be 


and installing its apparatus, to be used 


patent. 


experts it would appear that the appa- 
ratus at Seattle will at first carry out 
the Bull process, but will ultimately, in 
the event of the supply of iron not be- 


| ing maintained, carry out the Ornstein 


process. 
Question of Fact. 
‘ If this be so, then the question of fact 


is presented, did the defendant give the | 
| proper instructions as to keeping the pot | 


filled with iron, and on the evidence I 


This is likewise true with reference 
to the apparatus supplied at Stamford. 
I have re 


dence, but it hardly seems necessary for 
me to recite the same. 


I may say, however, that positive aver- | 


ments by an affiant of matters within his 
own knowledge are entitled to, 
should receive, greater weight than state- 


| ments by an affiant of what some one 


else has told him. 
Both sides have presented the affidavits 


so sharp that I am unable to say that 
I am convinced that plaintiffs’ conten- 
tion is sustained. 

While some experiments are described, 


other side did not participate, and were 
based upon assumptions which do not, 
in all cases, seem to me to have been 


| justified. 
118 U. S. 609, Hanley v. Pacific Live | 


A careful consideration of the fact 
testimony contained in the affidavits 


| offered on behalf of the plaintiffs, and 


of the fact testimony contained in the 
affidavits offered on behalf of the de- 
fendant, leaves me with a reasonable 


doubt that the defendant, and its officers, | 


have been guilty of contempt. 
It, therefore, seems to me that the 


| plaintiffs have not borne the heavy 
fur- | 
nished on behalf of the plaintiffs, it is | 
also attempted to show that the de- | 


burden imposed on them in a proceeding 
to punish the defendant for contempt. 
Whatever may be necessary in order 


| to determine the issues, if a motion for 
lated the injunction in selling apparatus | 


a supplemental injunction be made, need 
not be considered at this time, although 
such motions are frequently decided on 


to escape from obeying the | 


(Charles | 
Green Co. v. Henry P. Adams Co., 247 





accomplish that | 


| mortgagee. 


| proceedings 
| Los Angeles 





| gage was in no wise affected by 
| bankruptcy act. 
; Circuit Court of Appeals for the second 


| are tq the same effect. 
; U. S. 521; Metcalf v. Barker, 167 U. S. | 
| 165; Kline v. Burke Constr. Co. 260 U. S. 


| 226, 229. 
with care the affidavits | 


furnished first by one side and then by |: 
the other, during a fairly long period | 
of time, and have considered all the evi- | 


| oc eee | 
Customs Court Sustains ; CONTRACTS: Breach: Nonpayment. 


and 
| Co., of Chicago, in a decision just handed 
| down, involving the correct tariff classi- 
| fication of certain merchandise returned | 
| by the Appriaser as crystalline. graphite. | 
of capable and respected experts, but | 
| the conflict in the evidence so offered is | 
| valorem under paragraph 213, tariff aci 


were experiments in which the. 


Promissory 


Notes 


Bankruptey Court 
Without Power Over 
State Foreclosure 


Important Issue Settled in 
Gillette Realty Case in 
Circuit Court of 
Appeals. 


IN RE GILLETTE REALTY COMPANY, 
ALLEGED BANKRUPT; ARTHUR W. Con- 
NABLE, PETITIONER, V. EDWARD H. 
MARXEN, AS RECEIVER OF THE ESTATE 
OF GILLETTE REALTY COMPANY; CIR- 
cuit Court oF APPEALS, No. 4935. 


A bankruptcy court is entirely without 


jurisdiction to restrain the foreclosure of 
a mortgage in a State cowt, where the 
State court had first acquired jurisdic- 
tion and the lien of the mortgage was in 
no wise affected by the bankruptcy act, 
as it had been executed two years before 
bankruptcy. 

The case was heard before Gilbert and 


Rudkin, Circuit Judges, and Neterer, Dis- | 


peals, 9th Circuit.)—Index Page 3057, Col. 7. 





trict Judge. The full text of the decision 
by Judge Rudkin follows: 
Petition for Revision under section 24b 


| of the Bankruptcy Act of Congress, Ap- 
At the start it must be understood | 


| that we are not engaged in a retrial 


proved July 1, 1898, to Revise, in Mat- 
ter of Law, an Order of the United 


| States District Court for the Southern 


The law of this case has been settled | ee ae eet 


Southern Divi- 
sion. 

January 10, 1924, Thompson Buchanan 
and wife mortgaged certain real property 
in Los Angeles County, California, to 
Arthur W. Connable to secure the pay- 


ment of a promissory note in the sum | 


of $80,000, executed by the mortgagors 
on the same date and payable to the 
March 6, 1924, the mortgage 


was recorded, as required by law. April 


25, 1925, Buchanan and wife conveyed | 


the mortgaged property to. Gillette 
Realty Company, a corporation. Octo- 
ber 21, 1925, the mortgagee instituted 
in the Superior Court of 

County to foreclose the 
mortgage. 
petition in bankruptcy was filed in the 


court below against the Gillette Realty | 


Company, the purchaser of the mort- 
gaged property. April 24, 1926, Edward 


H. Marxen was appointed received for | 
| the property of the Gillette Realty Com- | 


pany until a trustee could be elected or 
appointed. July 16, 1926, the receiver 


petitioned the bankruptcy court for an | 


order restraining the mortgagee, his 
agents and attorneys, from further pro- 


the same day an injunction was granted 
accompanied by an order requiring the 
mortgagee, as plaintiff in the foreclsure 
suit, to appear on July 26, and show 


cause, if any he had, why the injunction | 


should not be continued in force. The 


injunction thus granted has ever since | 


been continued in force by orders made 
from time to time, two of such orders 
having been made since the submission 
of the case to this court. The 


here for review by petition for revision, 
and jurisdiction in the court below to 
grant the order is the sole question pre- 
sented for decision. 


Foreclosure Was Pending. 

As will appear from the foregoing 
statement, the mortgage was executed 
more than two years before the filing | 
of the involuntary petition, and the fore- | 
closure proceeding was pending in the 
state court several months before the 
bankruptcy court acquired jurisdiction. 


ish 3 ... | Under these circumstances we think the | 
punished for contempt only for selling | bankruptcy court was entirely without 


9: se -“ | jurisdiction to restrain the foreclosure | 
in practicing the process of the Ornstein | . : : 


of the mortgage in the state court, be- | 


‘ sap | cause the state cour “quire 
From the affidavits of the plaintiffs’ | me sake court, Dene eeenieed 


jurisdiction and the ‘lien of the mort- | 
the 
It was so held by the | 


circuit, in re Iroquois Utilities, 297 F. 


| 397; by the Circuit Court of Appeals for 


| the fifth circuit in Duncan v. Girand, 276 | WHERE there is notice of a petition for contempt and the certificate thereon is 


served upon a bankrupt at his last and usual place of abode and three of the | 


F. 554, and by the Cireuit Court of Ap- | 
peals for the sixth circuit, in re Rohrer, | 
177 F. 381. 

The decisions of the Supreme Court 
Eyster v. Gaff, 91 


The order is reversed. 
October 25, 1926. 


Classification of Graphite | 


Relief is denied to Marshall Field & 


The collector at Chicago levied duty | 
thereon at the rate of 20 per cent ad 


of 1922. The protestant contended. for 


| duty as amorphous graphite at only 10 | 


per cent ad valorem under the same para- 
graph. | 
This contention is overruled by Judge | 
Young, who concludes his opinion as fol- | 
lows: 
“At the trial this case was submitted | 


| without the introduction of any evidence, | 


argument, or proof in support of the | 
claims made in the protest. An examina- | 
tion of the papers and the sample fails 
to disclose any reason which would jus- 
tify us in disturbing the decision of the 
collector, which presumptively cor- 
rect.” 
(Protest 69038-G-68471), 


is 


affidavits; but this is not a motion for | 
a supplemental injunction but a motion 
to punish for contempt. 

Motion denied, but without prejudice | 
to a motion for a supplemental injunc- | 
tion. 


October 30, 1926. , 


April 7, 1926, an involuntary | 


order | 
| granting the injunction has been brought 
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Of All United States Courts. 


GYLLABI are printed so that they can be cut out and pasted on Standard | 
Library-Index and File Cards, approximately § by 5 inches, usually em- 

ployed in libraries and filed for reference. | 

| 


ALIENS. Exclusion: Consular Certificates. 


‘TESTIMONY which would have warranted immigration authorities in denying ad- | 
: mission if the right to admission depended solely upon the testimony of the ap- 
plicant himself, held; such testimony does not necessarily déstroy or impair the 
effect of the consular certificate, and unless Section Six Merchant Certificate issued | 
by the consul is successfully controverted or the facts stated therein disproved, the | 
applicant cannot be denied admission—Weedin v. Tso Yue. (Circuit Court of Ap- | 


APPEAL AND ERROR: Review: Extent: Waiver of Jury. 


JHERE opinion of trial court shows “a jury to try the action being waived by the 
parties,” but the record does not show that a written stipulation waiving a jury | 
was filed as provided by R. S. Section 649, held, upon this state of the record the 
question of sufficiency of evidence is not open to review. Municipal Excavator Co. 
v. Siedhoff (Circuit Court of Appeals, 8th Circwit. )—Index Page 3062, Col. 2. 


APPEAL AND ERROR: Review: Trial of Cause Ane, 


JHERE a party which has, through oversight or mistake of its own agents (unin- 
fluenced by any action of opposing patty), Omitted to introduce important evi- 
dence, which might affect the entire result inthe trial of a case, it cannot, after that 
case is on appeal, have the trial overthrown and the case sent back for a complete 
trial anew.—Drainage District No. 7, etc, v. Stermberg. (Circuit Court of Appeals, 


| 8th Circuit.) —Index Page 3060, Col. 2. 


APPEAL AND ERROR: Federal Equity Courts: Remand to Trial Court. 


Federal court of equity may, in its discretiom and in the furtherance of justice, 

remand a case or an issue or item therein to the trial court for amendment of 
pleadings, or for further evidence—Drainage District No. 7, etc., v. Sternberg. 
(Circuit Court of Appeals, 8th Circuit.)—Index Page 3060, Col .2. 


APPEAL AND ERROR: Preservation of Grounds of Review in Lower Court: Ex- 
ceptions: Where No Jury. 


WHERE a jury trial is waived in cases in Federal courts, exceptions should be 
taken and reserved precisely as they would be had the trial been to a jury, and 
a failure to do so leaves nothing: to be reviewed-—Allen et al v. N. Y., Philadelphia 


& Norfolk R. R. Co. et al. (Circuit Court of Appeals, 4th Circuit.)—Index Page 3060, 
Col. 5. 


| BANKRUPTCY: Constitutional Provisions: State Laws: 


WHERE there is no question of the validity of a debt, but of the order of pay- 

ment in a bankruptcy proceeding of a concededly valid indebtedness, State 
laws will not be examined nor allowed to gowern, as the constitutional grant to 
Congress was to secure “uniformity” throughout the country in such matters.— 
Barks v. Kleyne (Circuit Court of Appeals, 8th Circuit.)—Index Page 3063, Col. 1. 


BANKRUPTCY: Preferences: Surrender. 


‘THE purpose of the surrender clause in Section 57g, Bankruptcy Act, is not to 


prescribe the only conditions under which preferences must or can be surrendered | 
| nor the only preferences; but rather it is to prevent the allowance of claims or 


participation in the administration of the estate by creditors having certain desig- 
nated preferences (which were in fraud of the Act) until those preferences were 
abandoned.—Barks y, Kleyne (Circuit Court of Appeals, 8th Circuit.)—Index Page 
3068, Col. 1. 

BANKRUPTCY: Powers of Court. 


A COURT of bankruptcy is mot a criminal court. and it has no power to punish 
creditors for what they did in another court by forfeiting rights to which in 


US at s | it they would otherwise be clearly entitled—Barks v. Kleyne (Circuit Court of 
ceeding in the foreclosure suit, and on | 


Appeals, 8th Circuit.)—Index Page 3063, Col. 1- 


BANKRUPTCY: Administration: Time of Filing Claims: Amendment. 


HERE a claim has been presented on the wrong theory, as, for instance, for a 
secured debt and it appeared that it was umsecured, the creditor should have 
an opportunity to amend so as to prove the correct amount of his unsecured claim, 
and such amendment may be made more than a year after adjudication of bank- 
ruptcey—Barks v. Kleyne (Circuit Court of Appeals, 8th Circuit.)—Index Page 
3068, Col. 1. 
BANKRUPTCY: Administration of Estate: 
Creditor. 


HE Bankruptcy Act aims at “equality of distribution of the assets of a bank- 

rupt estate” and wherever there has beem a fraudulent attempt to give one 
creditor an advantage or preference, which ‘‘has been abandoned or yielded up 
(voluntarily or by compulsion), and thereby the danger of inequality has been 
prevented, such creditor is entitled to stand on equal footing with other creditors 
and prove his claims—Barks v. Kleyne (Cirewit Court of Appeals, 8th Circuit. )— 
3068, Col. 1. 
BANKRUPTCY: Liens: Jurisdiction of Bankruptcy Court to Restrain Foreclosure 

in State Court. 


Fraudulent Preference: Rights of 


A BANKRUPTCY court is without jurisdiction to restrain foreclosure of mortgage 
~~ in State court, where latter had first acquired jurisdiction and lien of mortgage 
was in no wise affected by Bankruptcy Act, as it had been executed two years before 
bankruptey.—In re Gillette Realty Co, bankrupt. (Circuit Court of Appeals, 9th 
Circuit.) —Index Page 3061, Col. 4. 
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| COMMERCE: Interstate Commerce: Rates: Icing. 


WHERE strawberries are shipped upon car-load freight rate basis, although less 

than minimum weight required for such basis is loaded, flat charge per car for 
icing is applicable, and not charge depending upon the quantity of ice used—Allen 
et al v. N. Y., Philadelphia & Norfolk R. R. Co. et al. (Circuit Court of Appeals, 
4th Circuit. )}—Index Page 3063, Col. 5. 


CONTEMPT: Proceedings: Bankruptcy. 


bankrupt’s counsel are fully notified of the hearing, the service is adequate to sup- 
port a decree.—Levin et al. petitioners (Cirewit Court of Appeals, 1st Cireuit.)— 
Index Page 3062, Col. 5. 
CONTRACTS: Actions for Breach: Defenses: “‘Legal Difficulties.” 


\WHERE contract authorized suspension if amy “legal difficulties” arose, and legal 

difficulties arose through actions involving bonds from which defendant expected 
to realize funds to pay for the work, held, not a defense, as this was not the charac- 
ter of legal difficulties contemplated by the contract—Drainage District No. 7, etc., 
v. Sternberg (Circuit Court of Appeals, 8th Circuit.)—Index Page 3060, Col. 2. 


NONPAYMENT of acontract for digging ditches will be a material breach of the 
entire contract, and support an action for the money due under the contract and | 


for anticipated profits—Drainage District No. 7, etc. v. Sternberg. (Circuit Court 
of Appeals, 8th Circuit.)—Imdex Page 3060, Col. 2. 


eee eee ees es 


CORPORATIONS: Powers and Liabilities: Ultra Vires Acts: Notes. 


W/HERE corporation takes note for stock contrary to law, the note will be en- 
forceable against the maker at the suit of the corporation, as the provision is 


| intended for the protection of the corporation, its creditors and other stockholders, | 


and not for the relief of the offending stockholder—Theunissen y. Continental 
Trust Co. (District of Columbia Court of Appeals.)—Index Page 3060, Col. 7. 


CORPORATIONS: Process: Carrying On Business Within State. 


HE Ku Klux Klan, organized under laws of Georgia, held not doing business in | 


State of Minnesota so as to authorize service of process upon agent in Min- 
nesota.—Slettedahl v. Knights of the Ku Klux Klan, Inc. (District Court, District 
of Minnesota.)—Index Page 30657, Col. 4. 


COURTS: United States District Courts For Canal Zone: Jurisdiction. 


N order of the Supreme Court of the State of New York, for temporary alimony | 


pendente lite, as incident to divorce suit, is in effect a final order, and alimony 
is as much a debt as any other judgment for money, and may be basis of action in 


| Panama Canal Zone—DeJan v. DeJan (District Court, Canal Zone.)—Index Page 


8057, Col. 2. 
CRIMINAL LAW: Double Jeopardy. 


FTER verdict of acquittal on counts of indictment charging false pretenses in 
unlawfully obtaining a certificate of deposit, dated July 2, 1928, acquittal being 


& 


based on fatal variance in that alleged date of certificate of deposit was subse- | 
| quent to date of commission of offense as charged, plea in bar to second indictment 


differing from first only as to date of certificate, should have been sustained as 
there was former jeopardy.—Steck v, U. S. A. (Circuit Court of Appeals, D. C.)— 
Index Page 3057, Col. 5. 

(Continued on Page 72, Column 3.J 
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Crossings 


Railroads Required 
To Exercise Caution’ 


For All Crossings 
District Court Holds Ocea- 
sionally Used Points 
Must Be Pro- 
tected. 


mre ay 


St. Lovuis-SaANn FRANCISCO. RAILWAY 
COMPANY, PLAINTIFF IN ERROR, V. 
Eucene L. Reapy aNd SAM ALREAD, 
AS ADMINISTRATORS OF THE ESTATE OF 
W. D. READY, Deceasen; Crmcuit 
Court OF APPEALS, Firtu Circurr, No. 
4761. 


There is a duty upon a railroad, as 
pointed out in this case, to give reason- 


| able notice and warning of the approach 
| of its trains to invitees using a private 
| crossing established by the railroad com- 
| pany. 


The fact that the railroad estab- 
lished the crossing gives it notice and 
knowledge of existing conditions, and it 
is bound to use reasonable care to keep 
from injuring any persons, whether few 
or many, who may have occasion to use 


| such crossing. The judgment of the Dis- 
| trig¢t Court, Northern District, Alabama 


| is affirmed. 
J. H. Bankhead appeared for the plain- 


| tiff in error, and Norman Gunn for the 


defendants. 
| The case was heard before Walker, 
Bryan and Foster, Circuit Judges. The 
; full text of the opinion by Judge Bryan 
follows: 
This is an action to recover damages 
for the death of W. B. Ready, intestate 
| of plaintiffs, at a railroad crossing. The 
declaration alleges that the crossing was 
| put in and maintained by the defendant 
railroad company, and that its servants 
negligently ran its engine and train of 
cars into Ready’s automobile. A demur- 
rer was interposed on the ground that 


the declaratiom was too general, but it 
was overruled, and rightly so, we think, 
under the rule which prevails in Alabama 
that, where the facts pleaded im the 
declaration are sufficient to show a duty 
and that defemdant negligently failed to 
perform that duty, it is not necessary to 
specify the particular acts of diligence 
that should have been employed. Talley 
v. Whitlock, 199 Ala. 28. The ewidence 
shows without conflict that the cross- 
ing, while not a public crossing, was 
established amd kept up by defendant, 
and that the custom had long been ob- 
served of giving warnings of approach, 
by sounding the whistle and ringing the 
bell, as are required by statute to be 
given at public crossings; and that this 
particular crossing was on a curve but 
was visible om the left, or freman’s side, 
of the engine at a sufficient distance to 
permit trains to be stopped after coming 
in sight and before reaching it. There 
was evidence for plaintiffs that as Ready, 
the deceased, reached the crossing his 
automobile skidded on the outer rail of 
| the curve and headed toward the west, 
the same direction in which the train was 
also proceeding, and before he could 
extricate himself from this position he 
was killed by the approaching train. The 
| evidence fails to show that the crossing 
was frequently used, and because of 
that defendamt requested charges to the 
| effect that no duty rested on it to give 
warning, keep lookout, or take other 
precaution until it should appear that 
persons using the crossing were in peril. 
The district judge refused to give the 
charge requested, and instead instructed 
the jury that defendant was bound to 
| give such warnings and maintain such 
lookout as would be expected of ordi- 
narily prudent persons in charge of 
train There was a verdict and judg: 
ment for plaintiffs. , 
The sole question is whether defendant 
owed any duty to a person using the 
| railroad crossing. Ready was not a 
trespasser or licensee, but an _ invitee. 
He had a right to be where he was, and 
it was the duty of the railroad company 
to give reasonable notice and warning of 
the approach of its train. E>vidence 
of the frequency of use of a private 
crossing put im by others than the rail- 
| road affected is material to show that 
such railroad company had notice and 
acquiesced im the use; but where, as 
here, a railroad company itself estab- 
lishes the crossing it has notice and 
| knowledge of existing conditions, and is 
| bound to use reasonable care to keep 
from injuring any persons, whether few 
or many, who may have occasiom to use 
such crossing. Walker v, Alabama, etc. 
R. R. Co., 194 Ala. 360; Shearman & 
Redfield on Negligence, 464. : 
| The case was submitted to the jury 
| under proper instructions, and the judg- 
| ment is affirmed. 
| (Original Filed—October 28, 1926). 





| Coal Tar Dyes Taxable 
| On Basis of Net Weight 


A protest filed by Adolphe Hiurst & 
\ Co. of New York, against the collector’s 
| assessment of duty on certain coal tar 
| colors, is overruled in a decision just 
handed down by the United States Cus- 
| toms Court. 
On entry duty as assessed at 60 per 
| cent ad valorem with addition at.7 cents 
| per pound, under paragraph 28, act of 
1922, on the met weight returned by the 
| U. S. Surveyor. The importer ‘claimed — 
| that duty was assessed upon too great a 
weight, and should only have been as- 
| sessed on the actual weight of the mer- 
| chandise imported. 
This claim is denied by Judge Brown, — 
| who points out, in concluding this opin- 
ion, that there was nothing in the record 
to overcome the presumption of correct 
ness of the collector’s classification. 
(Protest 54134-G-37862.24). 
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Damage 
Claims 


Written Agreement 
Ruled Imperative 
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Sufficiency of Complaint to 
Support Judgment Held 


Only Issue Open. 
THE MunicipAL ExcavatoR COMPANY, 
PLAINTIFF IN ERROR, V. 
Hiepuorr, DorinG_ BUSINESS 
THE FirM NAME 
SrepHorr CONSTRUCTION COMPANY; 
Circuit Court oF AppEALs, No. 7154. 
In this case, which was tried before a 


UNDER 


(hoEx 


GeorGE H. | 


OF THE GrorGE H. | 
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Municipalities 


Circuit Court Refuses to Review Evidence 


Where Jury Trial Was Informally Waived 
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ments on the trenching machine, 
j ‘amounting to $10,039.39, labor charges 
| in making said repairs and , replace- 
ments $3,000, padding of payroll $5,- 
000; that these and other payments 
were in violation of the terms of the 
contract, and that by reason thereof, 
and by reason of the appropriation by 
the Excavator Company of a backfiller 
| purchased at the joint expense of the 
Construction, Company and the Excava- 
tor Company at the cost of $3,840, the 
Excavator Company was indebted to 
plaintiff in the sum of $24,313. 

The Exeavator Company in its an- 
| swer set up a general denial; also a 
cross-petition, in which it alleged that 


| the Excavator Company had originally 


that the finding was contrary to the pre- | 


Pponderance of the evidence, and was not 
supported by any substantial evidence, 
but as the record did not show that a 
written stipulation waiving a jury had 
been filed as provided by section 649 
R. S., the court declared that the ques- 
tion of the sufficiency of the evidence 
was not open to review. 

The only questions open for review 
upon such a record were whether the 
complaint is sufficient to support the 
judgment, and whether the special find- 
ings support the judgment. ¢ 

The case was heard before Circuit 
Judges Booth and Van Valkefburgh and 
District Judge Phillips. : 

i J. S. Twyford (B. F. Hegler and S. W. 
Smith on the brief) appeared for the 
plaintiff in error, and A. L. Noble (W. A. 
Ayres, H. M. Black, and C. A. McCorkle 
on the brief) for the defendant. 

The full text of the opinion by Judge 
Booth follows: 

This is a writ of error to a judgment 
affirming the report of a referee which 
awarded recovery to defendant in error, 
plaintiff below, in an action on contract. 

The action was commenced in the State 
District Court of Sedgwick County, Kan- 
sas, by defendant in error against plain- 
tiff in error and Lilliam L. Derr. 
defendants removed the causes to the 
United States Districé Court for the 
District of Kansas, on the ground of 
diversity of citizenship. 


Right to Jurisdiction 
In Case ls Asserted 


a contract which provided a rental for 
the’ trenching machine of 15 cents per 


referee, the plaintiff in érror contended | proposed to the Construction Company | 


| cubic yard, but the upkeep, etc., was to | 


be paid as part of the expense of the 
work; that this proposal was not ap- 


proved by the city manager; that there- | 


after the Construction Company had 
proposed a contract which provided a 
rental for the trenching machine sub- 
stantially as alleged in plaintiff’s com- 
plaint; that the Excavator Company 
would not agree to said proposed con- 
tract; that thereafter it was agreed that 
the work should be done under the 
original proposal, but that the Exca- 
vator Company should turn in estimates 
for the Construction Company to the 


| city at 20 cents per cubic yard, as if 
|the same had been figured under the 


second proposal; and the cross-petition 
further alleged that “the said Siedhoff 
agreed that if the etxra 5 cents per 
cubic yard did not take care of the ex- 
penses for the upkeep of the trenching 
machines and repairs and other ex- 


| penses incidental to the construction of 


| hoff 
The | ;;. 


Neither in the pleadings nor in the | 


removal papers do jurisdictional facts 
sufficiently appear; but no question of 
jurisdiction was raised by the parties 
in the court below or in this court. 
From the record and from the findings 
of the referee, however, it appears that 
plaintiff Siedhoff was a resident and 


citizen of the State of Kansas; tat de- | 


fendant Municipal Excavator Company 
is a corporation organized under 
laws of the State of Oklahoma; that de- 
fendant Derr is a mere nominal party 
and had nothing to do with the transac- 
tion in controversy. We have therefore 
concluded that upon the whole record 
jurisdiction is sufficiently disclosed. 

The complaint as amended, alleged that 
plaintiff under the name of The George 
H. Siedhoff Construction Conipany en- 
tered into a contract with the City of 
Wichita, Kansas, 
of a sewer; that by the terms of the 
contract the company was to furnish 
labor and material, except concrete pipe; 
the company was to furnish and maintain 
machinery, tools and equipment; the cost 
was estimated not to exceed $214,000; 
the city was to pay the company the 
actual cost of labor and material; 
for the concrete pipe; pay the rental 
charge for a trenching machine employed 
in the work, provided the charge for such 
machine was agreed to in writing and 
approved by the city manager before 
the work should proceed; the city was 
to pay also $20,000 to the company for 
its services and equipment; and if the 


| Company with 


care of by the said George H. Seidhoff 
Construction Company, corporation, as 
provided in Exhibit ‘A’ [the first pro- 
posal], that the said George H. Seid- 
Construction Company, corpora- 
tion, would pay said expenses;’’ that 
both parties agreed to this arrange- 
ment; and that: thereafter the Exca- 
vator Company proceeded to excavate 
the ditch. 


Counter Claims Made 


For Excavating Concern 

The ‘cross-petition further alleged 
that after crediting the Construction 
the moneys _ received 


| from the city under the contract, there 


| repairs, upkeep, etc., of tools and 


the | 


was still due from the Construction 
Company to the Excavator Company for 
the 
trenching machine $8,132.37. 

The Construction Company 
{reply denied the allegations 
cross-petition. 

With the issues thus formed, the fol- 


its 
the 


in 
of 


lowing order was entered in the cause— | be overruled, to which ruling of, the 
¢ the 


“Now on this 25th day of September, | 


| 


1922, the plaintiff appearing by its at- 
torneys, Noble, Ayres, Black & Mc- 
Corkle, and the defendants by their at- 
torney, Benjamin F. Hegler, upon mo- 


| tion of the defendants in open court, 


for the construction | 


the plaintiff consenting thereto, it is 
ordered that the Hon. Thomas C. Wil- 
son be appointed refere and 


| herein, and that the said cause be re- 


| ferred to him generaly, 


pay | 


entire cost was less than $214,000, the | 


difference was to be divided between 
the company and the city; if the cost 
exceeded $214,000, the company was to 
pay all the excess cost. 


| Construction 


The complaint further alleged that the | 


company made an oral contract with 
the Municipal Excavator Company for 
the use of a trenehing machine; that 
the agreed rental was 20 cents per cubic 
yard of earth excavated; that this rental 


covered the cost of transportation, set- 


ting up, dismantling, repairing and main- | 


taining such trenching machine, but the 
labor for operating the machine was to 
be paid for, like other labor; that the 
Excavator Company was to have general 
supervision of the whole work and em- 
ploy the labor; that a bookkeeper acting 
jointly for the Construction Company 
and the Excayator Company was to keep 
all accounts and records, and his sal- 
ary was to be part, of the cost 
of construction; that if 
total cost of the sewer should be less 
than $214,000, the Excavator Company 


was to have the one-half of the saving | 
which by the contract with the city was | 


to go to the Construction Company. 


Special Bank AMecount 


Opened by Parties 

The complaint further alleged that 
a special bank account was opened by 
the parties, in which was placed all 
moneys paid by the city; that Charles 
Deer representing the Excavator Com- 
pany checked out the moneys of said 
account; that the Excavator Company 
entered upon the performance of said 
contract, but did not complete the same; 
that the Excavator Company checked 
out of the special bank account all the 
moneys placed therein which came from 
the city, and $2,934.73 which the Con- 
struction Company had placed therein; 
that the Construction Company was 
obliged to complete the construction, 
which it did at a total cost for 


sewer of more than $227,000, not in- 


eluding the $20,000 for fee forthe Con- | 


struction Compansmg that the excess cost 
was due to improper charges: by the 
Excavator Company, among. others, 
charges for the repairs and replace- 


the | 


the | 


to take’ the 
testimony, examine the accounts of the 
parties, and make and file a report to 
the court, setting forth in said report, 
separate findings of fact and conclu- 
sions of lfw as to each of the issues 
herein, both of law and fact. 


“The said findings of said auditor and | cRIMIN AL LAW: S -C ‘ a 
referee are to be subject to review and | d af : Sentence: Changing Sentence: Power of Court: 


| modification by the court. 


The auditor 
hereby authorized to employ a 
stenographer to take the testimony and 
the fees of the stenographer and au- 
ditor shall be taxed as part of 
costs.” 


is 


Thereafter the referee made his re- | 


| port, including findings of fact and con- 
clusions of law. He found the making 


| of the contract between the city and the | 
Company; the making of | 
Com- | 


any t he Constructi ny for . 
pany to the Construction Company for | Gouirt of Appeals.)—Index Page 3063, Col. 4. 


the proposal by the Excavator 


furnishing the trenching machine and 
doing the work called for by 
| contact. 

The referee then found as 
finding: 

“That this 
vator Company 
Company] was 
plaintiff to the City Manager 
| disapproved of the stated terms 
as to compensation to be _ paid for 
excavating and use of trenching ma- 
chine and who required that a price per 
yard for excavation be made 
should cover all cost of transportation 
and repairs and upkeep of trenching ma- 
chine or machines, and that only the 
operating expense thereof be paid by the 
contractor in addition, and thereupon a 
price of 20 cents per cubic yard of ex- 
cavation was agreed upon between the 
City, the plaintiff and Mr. Derr repre- 


his fifth 


the 
submitted by 


to 
the 


| senting the Excavator Company, but no | 


written contract was ever made between 
the parties on the subject.” 


The referee found further that 


auditor | 


the | 


the city ! 


who | 


which | 


proposition [of the Exca- | 
Construction | 





| estimates paid by the city failed to take | 


| care of the expense of the contract, and 
that Siedhoff was called on from time to 
time to advance money, and that finally 


and completed the same. 

The referee further found: 

“On final settlement there were certain 
extras allowed by the City over and 


amounting to $2,173.43, so that the City 
paid for the job the sum of $216,173.43, 
| of which sum $122,465.98 was paid to 
the contractor on estimates and went 
into the bank account aforesaid, and the 
remainder of $93,000.00, or $94,000.00, 
was paid out by the City direct to parties 
furnishing material or labor, and this 


of the hearing all 
paid by the City had been 


at the time 
$122,465.98 





| performance of the contract and $3,966.67 


he took active management of the work | 


| above the contract price of $214,000.00") 


| actually paid out by the contractor in 


in addition, of which sum the plaintiff 
had advanced $2,966.67 in cash, and the 
Excavator Company $1,000, and the 
plaintiff has received none of the agreed 
contractor’s fee of $20,000, and there 
were no profits to divide between the 
City on the one hand and‘ the plaintiff 
and the Excavator Company on the 
other, * * * . 

“Your .Referee and Auditor further 
finds that the defendant Excavator Com- 
pany is indebted to the plaintiff in the 


net amount of $5,485.06, arrived at as | 


follows: Upkeep and parts on trenching 


machine, $2,830.40; time paid machink | 


crew for upkeep, $1,917.71; one-half 
interest in backfiller, $1,486.06; truck 
rentals, drivers’ wages, etc., improperly 
collected by defendant, $1,316.54; total, 
$7,550.71. 
in paragraph XVI, $2,065.65. Balance 
due plaintiff from defendant, $5,485.06. 


“Your Referee therefore concludes that | 


plaintiff should have and recover from 
the defendant, Municipal Excavator Com- 
pany, the sum of $5,485.06, with interest 


from the 15th day of May, 1920, at the | 


rate of 6 per cent, per annum, and the | 
y costs of this action.” 


Plaintiff moved the court to confirm 
the report and findings of the Referee. 
Defendant filed nunierous exceptions to 
the report and findings, and moved the 


court to set aside all of the findings to | 649 R. S. (Sec. 1587 C. S.) 


substitute findings proposed by the de- 
fendant. Among the exceptions was the 
following: 

“The defendant Municipal Excavator 
Company objects and excepts to the fifth 
special finding, for the reason that the 
facts as found in said finding are not 
Supported by the evidence, but are con- 
trary to the evidence. Defendant moves 


| to substitute therefor its requested find- 


| ing of fact No. 6, which it requeste 
said sewer ditch which were to be taken | aT 


the Referee.” 

The court overruled the exceptions of 
the defendant, and ordered judgment for 
plaintiff in accordance with the findings 
of the referee. Motion for new trial was 
made and denied. 

In the order overruling the exceptions 
of the Excavator Company to the report 
and findings of the referee are the fol- 


| lowing rulings: 


; “The court finds that all of the ob- 
Jections and exceptions of the Municipal 


ings of the referee should be overruled, 


| and that judgment should be rendered | 279 F. 57 


in favor of the plaintiff and against the 
defendant in accordance with the recom- 
mendation of the referee in such report 
filed on December 4, 1923, to which find- 
ings of the court, the defendant, the 


Municipal Excavator Company, then and | ings support the judgment. 
ex- | 


there duly 
copes. * * 
“1. That the exceptions of the defend- 


ant, the Municipal Excavator Company, 
to the 5th special finding of the referee 


excepted and _ still 


| referee, 


Referee’s 
Findings 
{ 


court the said defendant then and there 
duly excepted and still excepts. 

“2. That the motion of the said de- 
| fendant to substitute for said fifth spe- 
| cial finding its requested finding of fact 
Number 6 be overruled, to which ruling 
of the court, the said defendant then 
and there duly excepted and still ex- 
cepts. * * * ; 

“21. The motion of the said defend 
ant to set aside all of the findings of the 
to which said defendant ex- 
cepted; and to substitute [therefore] the 
special findings requested of the referee 
and which were refused by the referee, 
which special findings are attached to the 
said exceptions of the said defendant to 
the said referee’s report and marked 
‘Exhibit A’ and made a part thereof and 





Less credit of amount found | 





| judgment. 


| not properly be, and 


numbered one to twenty, inclusive, and 
said defendants’ motion to require the 
court to make additional findings re- 
quested im said exceptions to said report 
be overruled, to which ruling of the court 


| the said defendant then and there duly 
| excepted, and still excepts.” 


The assignments of error relied upon 
in this court challenge the fifth finding 
of the referee (set out above), confirmed 
by the court, as to what the contract be- 
tween the parties really was. 

It is the contention of plaintiff in error 


| that the challenged finding is contrary 


to the preporderance of the evidence, and 
is not supported by the evidence. 

On the record submitted, this court 
is not authorized to make the review 
sought. The case, a law action, was tried 
to the court without a jury, but with the 
aid of a referee. The record does not 
show that a written stipulation waiving 
a jury was filed as provided by Section 


There is a statement in the opinion 
of the trial court overruling the motion 
for a new trial, that the action was re- 
ferred to a referee, “a jury to try the 
action being waived by the parties.” 
This is not a sufficient compliance with 
the statute. Bond v. Dustin, 112 U. S. 
604; Rush v. Newman, 58 F. 158 (CCA 
8); United States v. Carr, 61 F. 802 
(CCA 8); Cudahy Packing Co., v. Sioux 
Nat. Bank, 69 F. 782 (CCA 8); Ford v. 
United States, 260 F. 657 (CCA 8). 

Upon this state of the record the ques- 
tion of the sufficiency of the evidence is 
not open to review by this court. The 


| only questions open for review upon such 


a record are whether the complaint is 
sufficient to support the judgment, and 
whether the special findings support the 
Bond v. Dustin, supra; Rob- 
erts v. Benjamin, 124 U. S. 64, 71; Ship- 
man vy. Straitsville Mining Co., 158 U. S. 


Excavator Company to the special find- | 356, 561; Cudahy Packing Co. v. Sioux 


Nat. Bank, 75 F. 473 (CCA 8); City 
of Cleveland v. Walsh Construction Co., 


The allegations of the complaint 
heretofore given, and the findings of 
the referee adopted by the court, above 
set out, in our opinion, clearly show 
that both the complaint and the find- 
On the 
record submitted, we think there could 
we understand 
there is not, any contention to the 
contrary. 

Judgment affirmed. 

October 4, 1926. 


Law Digest 


Principles Involved in Latest Decisions 


Of All United States Courts. 


Ss? LLABI are printed so that they can be cut out and pasted on Standurd 


Library-Index and File Cards, approximately 3 by 5 


inches, usually em- 


ployed in libraries and filed for reference. 


(Continued From Page 11.] 


/HERE sentence is pronounced and prisoner starts with marshal for the peni- 
tentiary, and Judge on same day lessens sentence and sends a copy of the 


order reducing the sentence 
fixing punishment before 


to the warden, held; discretion is given the courts in 
execution begins, but after execution commences the 


prisoner is considered beyond power of the court and in the hands of the executive. 


—Miller v. 
3060, Col. 1. 


Snook (District Court, Northern District of Georgia.)—Index Page 


DISMISSAL AND NONSUIT: Involuntary: Delay In Getting Service. 


held: These facts justify the conclusion 


that under the circumstances the plaintiff’s cause was discontinued and abated, and 
a directed verdict for the defendant will lie—Bowen v. Wilson (District of Columbia 


LANDLORD AND TENANT: Rent and Advances: 


Lien: After Acquired Property. 


W HERE lease gave lessor a lien “on all personal property and improvements made 

on said lands during the term of said lease for rent * * * agreed to be paid,” 
and the lessee installed machinery upon which he later gave the appellant a chattle 
mortgage, the appellant being with notice of the lease, held: A court of equity will 
enforce and protect the equitable interest in personal property that is subsequently 
acquired when it comes into existence against all persons other than bona fide 
purchasers without notice; the agreement to create a lien will operate by way of 
present contract, to take effect and attach to the things, when and as soon as they 
come in esse, as equity regards as done that which ought to be done.—Bank of 


Oakman v. Union Coal Co. (Circuit Court of Appeals 


3057, Col. 1. 


5th Circuit.)—Index Page 


REMOVAL OF CAUSES: Nature of Controversy: Cases Arising Under I. C. C. 


Rules. 


7HERE the plaintiff must recover, if at all, upon rights arising from Congress to 
regulate commerce, the cause is removable, or could have been instituted in the 
District Court, irrespective either of amount in controversy or citizenship of parties. 


—Allen et al v. N. Y., Philadelphia & Norfolk R. R. Co. et al. 


(Circuit Court of 


Appeals, 4th Circuit.)—Index Page 3063, Col. 5. 


RAILROADS: Private crossing: Number of. Persons Using: Duty of Reasonable 


Care: 


a | \WHERE a railroad establishes a crossing, public or private, it has notice and 


knowledge of existing conditions, and.is bound to use reasonable care to keep 


from injuring any persons, whether few 


| such crossing.—St. Louis-San Francisco 
Appeals, 5th Circuit.)—Index Page 3061, Col. 7. 





included the cost of the sewer pipe, and | 
of the | 


| 


Patents 


or many, who may have occasion to use 
Railway Co. v. Ready. (Circuit Court of 


PATENTS: Infringement: Violation of Injunction: Contempt. 


MOTION to punish for contempt for alleged violation of interlocutory decree and 
: injunction in selling apparatus for use of Seattle, practicing process of 
antisepticizing water described in Claims 4, 5, 6, 8 and 10, Ornstein Patent No. 
1142361, denied, plaintiffs failing to bear heavy burden of proof and failing to 
disprove defendant’s claim that it has in good faith sold and installed apparatus 
which fairly embody structure patented by Bull under which defendant is licensee. 
—Electro Bleaching Gas Co. and Wallace & Tiernan Co., Inc. vy. Paradon Engineering 
Co., Inc. (District Court, Eastern District of New York.)—Index Page 3061, Col. 2. 


PATENTS: Infringement: Violation of Injunction: Contempt. 


J, VIDENCE held insufficient to sustain 
4 


motion to punish defendant for contempt 


for alleged violation of injunction in selling apparatus and practicing process 
described in Ornstein Patent No. 1142361.—Electro Bleaching Gas Co. v. Paradon 


Eng. Co. (2d Case) (District Court, Eastern District of N¢éw York.)—Index Page 


53061, Col. 1. 


\ 
‘\ 





| 





‘ 


ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 


AND WITHOUT COMMENT BY 


Contempt 


Court Declares 


Notice Declared Sent 
To Home and Counsel 


Appeal of Defendant Based on 
Lack of Notification Is 
Held Groundless. 


Max S. LEVINE, ET AL., PETITIONERS, IN 
RE Max S. LEVINE AND ISAAC GLICK, 
BANKRUPTS; CircuIT CouRT OF AP- 
PEALS, First Circuit, No. 1999. 

In this case the court declared that 
where there is notice of a petition for 
contempt and the certificate thereon 
served upon the bankrupt at his last and 
usual place of abode and three of the 
bankrupt’s counsel are fully notified of 
the hearing, there is adequate jurisdic- 
tion to support a decree of contempt. 

The case was heard before Bingham, 
Johnson and Anderson, Circuit Judges. 
The full text of the opinion, delivered by 
Judge Bingham, follows: 

This is a bankruptcy proceeding in 
which one of the bankrupt partners, Max 
S. Levin, through counsel, has petitioned 
this court to revise in matters of law 
three orders of the District Court: (1) 
An order affirming an order of the ref- 
eree directing him to turn over to the 
trustee a sales book containing the only 
record of the firm’s sales during the 
months preceding bankruptcy; (2) an 
order denying a motion of the bankrupt 
to recommit the referee’s certificate on 
the bankrupt’s petition for review, for 
fhe purpose of having the “agreed state- 
ment of facts’ referred to in the certifi- 
cate reported verbatim; and (3) an or- 
der adjudging Levin in contempt for fail- 
ure to turn over the book and directing 
that a capias issue for his arrest. 


Trustees’ Contention 
As to Time Rejected 


At the outset the trustee takes the po- 
sition that the petition to revise should 
be dismissed on the ground that it was 
not seasonably brought. The _ record, 
however, discloses that the time that 
elapsed between the making of each of 
the orders and the bringing of the peti- 
tion was less than six months. There is 
no rule of court in this circuit fixing the 
time within which a petition to revise 
shall be brought, and as early as 1900, in 
the case of In re Worcester County, 102 


Fed. 808, 812, this court held that a peti- | 


tion for revision, under the Act of 1898, 
section 24 (B), might be filed in the Cir- 
cuit Court of Appeals at any time within 
six months from the ruling, order or de- 
cree sought to be revised. This decision 
has recently been followed, In re Inter- 
City Trust, 295 F. 495, 497. We are 
therefore of the opinion that, as the peti- 
tion in question was filed within six 
months of the entering of the orders 
complained of, this objection can not be 
sustained. 

It appears from the record that, on 
October 20, 1925, the trustee filed a peti- 
tion with the referee to have the bank- 


| Tupts turn over to him their books and 


made David Jacobs, the common-law as- 
signee of the bankrupts and in charge of 


| their premises prior to the election of 
| the trustee, also a respondent. 
| hearing held on this petition, October 28, | 
| 1925, the referee ordered Levin to turn 

| over the sales book in question. 
| upon Levin petitioned for review of the | 


At the 


There- 


| order on the ground that he had no no- 


tice of the hearing either personally or 
by counsel. In his certificate the referee 


| states that the petition to turn over was 


\WHERE declaration filed in 1915, defendant a resident of jurisdiction from 1920, | 
but service not obtained until 1924, 


set down for hearing October 28, 1925; 
that on October 21 the trustee sent to 
David W. Jacobs, the partner and brother 
of Joseph Jacobs, their place of business 
being at Pemberton Square, Boston, the 
following notice: 

“David W. Jacobs, care Jacobs Bros., 
20 Pemberton Sq., Room 907. 

“Boston, Mass. Re United Carpet 
Mills, Bankrupt. 

“Rear Sir: This is to notify you that 
we have marked for hearing on Wednes- 
day, October 28, at 10 a. m. before Ref- 
eree Black in the Federal Building, the 
trustee’s petition that the bankrupts and 
the assignee for the benefit of creditors 
be ordered to turn over to the trustee the 
sale book, cancelled checks and other 
books and papers. Very truly yours, 
“DUNBAR, NUTTER & McCLENNEN.” 


Incidents at Former 
Hearing Set Forth 


It also appears in the certificate that 
Joseph Jacobs filed an appearance for 
the bankrupts September 25, 1925; that 
on October 28, 1925, David and Joseph 
appeared at the hearing; that counsel for 
the trustee made a statement of facts 
which had developed in the examination 
of Levin by the trustee on October 6; 
that David Jacobs, who apparently ap- 
peared on behalf of the bankrupt, gave 
his assent to the statement; that it ap- 
peared that a sales book containing du- 
plicate copies of original invoices and con- 
taining the only records of recent sales 
made by the bankrupts, was missing; 
that the book was a large one and that 
it was apparent that its disappearance 
must have been by design; that, while 
no satisfactory explanation of what had 
become of the book was given, David 
Jacobs was not responsible for its dis- 
appearance; and that the referee was 
satisfied that the bankrupt or somebody 
in his behalf was cancealing it, and di- 
rected the trustee to pre e an order 
against Levin; that during the time the 
matters thus recounted were taking place 
Joseph Jacobs sat in the court room but 
took no part in the proceedings; that on 
the following day, and before the order 
to turn over had been prepared, David, 


Joseph and the trustee and his counsel | 


again appeared before the referee; 
That, after settling the form of the 
order, Joseph Jacobs moved that the or- 
der against Levin be vacated on the 
ground that neither Levin nor he as 


| and by his brother David as to the exist- 


| ance, but sat mute until after the order 





“notice of the hearing. We are satisfied 





counsel had received any notice of the 
hearing of October 28; that his motion 
was denied and the petition to review 
taken; that, thereafter, on December 24, 
1925, counsel for Levin filed in the Dis- 
trict Court a motion to recommit the 


certificate of the referee on the bank- 
rupt’s petition for review “for the pur- 
pose of having the alleged ‘agreed state- 
ment of fact’ reported verbatim,” the 
attorneys for the bankrupt having given 
hotice in writing on the previous day to 
counsel for the trustee of the motion and 
that it would be called up for hearing on 
December 28, 1925, at 3 p. m.; that on 
December 28, 1925, the District Judge, 
after hearing counsel for the trustee and 
for Levin on the motion to recommit the 
certificate and on the question certified 
to the court by the referee, denied the 
motion to recommit and affirmed the or- 
der of the referee directing Levin to 
turn over the book. 


These are two of the orders of which 
the bankrupt seeks revision. 


Action of Court 
Is Held Discretionary 


It was discretionary with the District 
Judge whether, on the facts presented, 
he would recommit the certificate for the 
purpose asked. ‘here was no legal ob- 
jection to the certificate, for it contained 
a summary of the evidence relating to 
thé question certitied, as required by 
Order XXVII of the General Orders in 
Bankruptcy. The situation indicated 
that the motion was instituted for the 
purpose of delay. As it was discretion- 
ary with the court whether it would 
recommit the report for the purpose re- 
quested and there was no abuse of dis- 
cretion, no question for revision is pre- 
sented as to this order. McNutt v. Fi- 
delity & Deposit Co., 293 F. 397. 

As to the order of the District Court 
affirming the order of the referee, the 
complaint of Levin is that neither he 
nor his attorney of record, Joseph Ja- 
cobs, had notice of the hearing at which 
the order was made. This question was 
passed upon by the referee and the Dis- 
trict Judge, and both were of the opin- 
ion that the bankrupt, through his attor- 
ney of record, had adequate notice. 


The facts reported support this con- 
clusion. The bankrupt’s attorney of rec- 
ord undoubtedly had notice of the hear- 
ing for he was present at it and raised 
no objections to the statements made to | 
the referee by counsel for the trustee | 


ence of the sales book and its disappear- 


to produce the book had been made and 
his brother David freed from any com- 
plicity in its disappearance. When this 
had been done, he then moved to set 
aside the order on the ground that 
neither the bankrupt nor he had received 


that both the District Judge and the ref- 
eree were right in finding adequate no- 
tice and denying the motion. 


’ The bankrupt now for the first time | 
also complains that he had no opportu- 
nity, either before the referee or the 
District Judge, to offer evidence with 
reference to the disappearance of the 
book. This contention is without merit. 
He did not apply to the referee or the 
District Judge for leave to submit evi- 
dence, but relied wholly on the captious 
position that he had no notice and oppor- 
tunity to be heard. Had he desired to 
introducé~evidence on the question be- 
fore the District Judge after it had been 
certified, he could have done so had he 
applied in writing for that purpose stat- 
ing “in his application the substance of 
the additional evidence to be offered, and 
the reason for his failure to introduce it 
before the referee” as provided for by 
old Rule 14 and new Rule 23 of the Ad- 
ditional Rules in Bankruptcy of the Dis- 
trict Court. Neither did he ask that the 
report be recommitted to the referee to 
take further evidence. Under the cir- 
cumstances he can not complain that he 
was deprived of an opportunity to pre- 
sent evidence. 





| the court to have the order 
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As Regards Proceed 


ings for Contempt of Court 


Case Involved Failure 


To Obey Court Order 


Neglected to Furnish Books to 
Trustee and Evidence In- 
dicated Fraud. 


adjudgéd him in contempt of court “in 
that he is wilfully, deliberately and con- 
temptuously disobeying the aforesaid or- 
der to turn over to the trustee the said 
book of account.” This is the remaining 
order of the District Court which is 
sought to be revised. 


As to this matter Levin complains (1) 
that the District Court erred in entering 
the order adjudging him “in contempt 
upon such inadequate and insufficient no- 
tices as appear of record” and (2) that 
it erred in adjudging him “in contempt 
without hearing any evidence from some 
source that he has the record book, that 


‘ his failure to turn it over is wilful, and 


whether or not he is able to turn it over 
in accordance with the order.” 
Decree of Lower Court 
Declared Affirmed y 
We think the service of the order of 
notice on the petition for contempt and 
the certificate thereon was adequate. It 
was served upon the bankrupt at his last 
and usual place of abode and three of 
Levin’s counsel of record were fully no- 
tified of the hearing. They were present 
in the District Court on the 25th of Jan- 
uary and participated in fixing the time 
for the final hearing on the petition and 
certificate for contempt and, at the final 
hearing, Joseph Jacobs was present. The 


| proceeding for contempt was an inter- 


locutory proceeding (Gompers v. Buck 
Stove & Range Co., 221 U. S. 418, 443, 
445), and, being a proceeding in a bank- 
ruptcy case, notice to counsel of record 
was adequate under General Orden IV, 
as neither the act nor the general orders 
required service on the party personally. 

Counsel for Levin further complains 
that there was no evidence before the 
District Judge at the contempt hearing 
upon which the order adjudging him in 
contempt could be based. This is clearly 
not so. (1) There was the prior decree 
of the court affirming the order of the 
referee to turn over the book, which em- 
bodied a finding that Levin had posses- 
sion or absolute control of the book at 
the time the order was made; (2) the 
record before the court showed that 
Levin, after the order of the referee to 
turn over the book was made, employed 
two additional counsel to appear before 
f the ref- 
eree set aside and his report recom- 
mitted. From this it clearly appears 
that Levin knew of the order to turn 
over the book and that this knowledge 
was the cause of his employment of ad- 
ditional counsel. And (3) it appears 
that Levin with knowledge of the order 
outstanding against him failed to turn 
over the book, failed to keep in touch 
with the court as the law required (Act 
of 1898, section General Order in 
Bankruptcy XII) and as was his duty, 
absented himself from all the hearings 
before the court (though always repre- 
sented by counsel), refrained from giv- 
ing any explanation of his failure to 
comply with the order, and even con- 
cealed himself from the marshal. This 
surely was clear and convincing evidence 
that he had the possession or control of 
the book at the time the order was made, 
knew of the order of the referee long 
prior to its affirmation by the court and 
wilfully and contemptously disobeyed it. 

The decree of the District Court of . 
February 1, 1926, is affirmed, with costs. 


October 26, 1926. 


1; 


Bead-Trimmed Fabrics 
To Pay Lower Tariff 


In a ruling sustaining protests of the 


| American Shipping Co., of New York, 


Circumstances Detailed 
As to Contempt Rule 


It further appears that the order to 
turn over the book having been affirmed 
by the District Judge on December 28, 
1925, the trustee, on January 14, 1926, 
filed with the referee a petition for con- 
tempt, setting out the affirmation of the 
order directing Levin to turn over the 
book; that a reasonable time had elapsed 
since the making of the order and that 
the book had not been turned: over; that 
on January 15, 1926, the referee certified 
to the District Court that the trustee had 
filed a petition for contempt against 
Levin for failure to turn over the book, 
stating what had occurred in the pro- 
ceeding and recommending that he be 
adjudged in contempt; that, thereafter, 
on January 18, 1926, counsel for the 
trustee duly notified Levin’s counsel of 
record that he should mark the trustee’s 
petition for contempt for hearing on 
Monday,\January 25, 1926, at 2 p. m., he 
having previously sent a copy of the 
petition to said attorneys; that on Jan- 
uary 25, 1926, after hearing on the peti- 
tion, an order of notice was issued order- 
ing Max S. Levin to appear in the a 
trict Court at Boston, on Monday, Feb- 
ruary 1, 1926, at 2 o’clock in the after- 
noon, to show cause why he should not 
be adjudged in contempt; that, on Janu- 
ary 27, 1926, the shal sought to serve 
the order of notice upon Levin, but was 
unable to find him in the district, and, 
on January 30, 1926, served the order of 
notice by leaving an attested copy at the 
last and usual place of abode of Levin in 
the district. 

At the hearing in the District Court on 
February 1, 1926, counsel for the trustee | 
and Joseph Jacobs, counsel for Levin, 
appeared and after hearing the court 
found that Levin had failed to comply 
with the order to turn over the. book and 





*. 


| the United States Customs Court finds 


that certain merchandise, consisting of 
non-embroidered fabric articles, orna- 
mented with beads and composed in part 
of non-embroidered trimmings, galloons, 
and ormanments, but not in part of net 
or nettings or burnt-out laces, should 
have been assessed with duty, as claimed, 
at 75 per cent ad valorem under the 
provision in paragraph 1430, tariff act of 
1922, for articles ornamented with beads. 
The collector’s assessment at 90 per 
cent ad valorem under the provision in 
said paragraph 1430, for “Galloons, * * * 
trimmings, * * * ornaments; * * * and 
all fabrics and articles composed in any 
part, however small, of any of the fore- 
going fabrics or articles; all the fore- 
going finished or unfinished * * *, by 
whatever name known, and to whatever 
use applied, and whether or not named, 
described, or provided for elsewhere in 
this Act, when composed wholly or in 
chief value of yarns, threads, filaments 
* * *” is therefore set aside by Judge 
Howell. * 
(Protests 64528-G-58564-24, etc.) 


Damages Assessed in Suit 
Against Joseph Leiter 


JosePH LEITER, PLAINTIFF IN ERROR, VY. 
Morris J. HIRSCH ET AL., DEFENDANTS 
IN Error; Circuit Court oF APPEALS, 
SECOND CIRCUIT; No. 52. 

In error to the District Court, South- 
ern District of New York. 

E. W. McMahone, New York, for plain- 
tiff in error; H. R. Limburg, New York, 
for defendant in error. 

Before Hough, Manton and Mack, Cir- 


| cuit Judges. 


Per Curiam. Judgment affirmed iam 
open court, with 3 per cent damages. 


October 19, 1926. 
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Says Bankruptcy Court 
* Lacks Criminal Power 


Right to Punish Creditor for 
Acts Committeed in Other 
Courts Is Denied. 


C. L. Barks, TRUSTEE, APPELLANT, V. 
L. KeyNeE; Circuit Court or APPEALS, 
EIGHTH Circuit, No. 7168. 


After a fraudulent preference, consist- 
ing of a deed and mortgage given as 
security for a debt, had been declared 
void and the creditor had been ordered 
to return the security to the estate, the 
court allowed the creditor to stand on an 
equal footing with the other creditors 
and prove his claim. 

The case was heard before Stone, Ken- 
von and Booth, Circuit Judges. 

J. B. Linsday (G. T. Hatley on the 
brief), appeared for the appellant, and 
G. Klay and T. E. Klay submitted a 
brief for the appellee. 

The full text of the opinion by Judge 
Stone follows: 


Two Claims Were Filed. 


This is an appeal by the trustee of the 
bankrupt, H. C. Kleyne, from an order 
allowing two claims (as unsecured) to 
appellee, L. Kleyne, the father of the 
bankrupt. 

The adjudication of bankruptcy, on 
voluntary petition, was on January 18, 
1922. On February 6, 1922, appellee 
filed two claims. The first was upon a 
“promissory note for $3,000, duly exe- 
cuted and delivered * * *, said note repre- 
senting the rent of 200 acres of land in 
Sioux County, Iowa, for the crop season 
of 1920.” Secruity was stated as being 
a chattel mortgage and a “Warranty 
Deed given as mortgage” by the bank- 
rupt. The second was for $2,400. “‘the 
rental for the crop season of 1921” on 
described land. Security was stated as 
being the above “Warranty Deed with 
effect of mortgage.’’ Both the mortgage 


and the deed were executed and delivered 
months before the ad- | 


more than four 
judication of bankruptcy. Proceeding un- 
der Section 70 e. of the Act, the trustee 
brought actions in the State courts to 
cancel this mortgage and this deed. The 
trial courts dismissed these bills but the 
Supreme Court of the State reversed 
such decrees and ordered entry of de- 
crees annulling the mortgage and the 
deed on the ground that each was made 
to defraud and hinder creditors. Febru- 


ary 18, 1925. appellee filed his pleading | 
with the referee wherein he set forth | 


the earlier filing of the above claims as 
secured; the annulment of the security 
in the State suits; the execution of a deed 
to the trustee for the land covered by the 
above warranty deed; a waiver of all 
claim for security and prayed allowance 
of “said claims now on file as unsecured 
claims.” It is from such allowance, that 
the trustee appeals. 


Contentions Are Outlined. 


The contentions of the trustee are: 

1. The participation by appellee in the 
actual fraud consummated by the mort- 
gage and the warranty deed bars him 
from participating, as an 

_ ereditor, in the proceeds of the property 
. covered thereby. 


2. The fraudulent transfers were gov- | 


erned by the provision of the State law 
which prohibits participation in proceeds 
of fraudulently transferred property by 
a defeated fraudulent grantee until bona 
fide creditors have been fully satisfied 
and Section 70 e of the Act subrogates 
the trustee to the rights of such bona 
fide creditors. 

, 3. There could be no surrender of se- 
curity under Section 57 g. of the Act be- 
cause the litigation setting aside the deed 
and mortgage was conducted by the 
trustee under Section 70 e, applying to 

* Conveyances void under State law and 
executed more than four months before 
adjudication of bankruptcy. 


Requirement Disregarded. 

4. The claim for $3,000, as unsecured, 
was not filed within 60 days after liqui- 
dation by litigation as required by Sec- 
tion 57 n. of the Act. 

5. When the claims were originally 
filed, appellee was not a creditor but a 
fradulent grantee, therefore, such claims 
are not subject to amendment. 

1. There is no dispute that the bank- 
rupt owed appellee a valid indebtedness 
for rent during the crop years of 1920 
and 1921 respectively. It is undisputed 
that nothing has been paid thereon. The 
State Supreme Court did not pass upon 
the existence of the above indebtedness, 
which was not questioned, but upon the 
validity of the warranty deed and the 
chattel mortgage which were given 
either as security for or in payment of 
the above indebtedness. The purpose of 

’ the suits in the State courts was to re- 
cover the property conveyed by the deed 
and the mortgagee. The result, and the 
only result, of these suits was to defeat 
those conveyances and return that prop- 
erty to the estate of the bankrupt. 


Quotes Bankruptcy Act. 


It is unimportant here whether such 
conveyances were in payment or as se- 
curity. If in payment the annulment 
would restore the original indebtedness. 
If as security, the debt secured would not 
be obliterated by the failure of the se- 
curity. 

Therefore the bald legal contention is 
that a valid debt (entirely unsatisfied) 
cannot be proved against a bankrupt es- 
state if the creditor has been guilty of 
actual fraud on other creditors in con- 
nection with conveyances to him in pay- 
ment or in security of such debt. We 
think this contention is answered by the 
case of Keppel v. Tiffin Savings Bank, 
197 U. S. 356. The effect of such a con- 
tention is to punish the fraud by a pen- 
iity or a forfeiture. No provision of 
the Bankruptcy Act authorizes a penalty 


mpeenerss | parity with other unsecured debts. 


| doll Motor Co., 
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Corporations 


Creditor, Upon Return of Fraudulent Preference, 


and equity abhors forfeitures of clear 
legal rights. It may be said that a bank- 
ruptcy court is a court_of equity and one 
asking aid from a court of equity must 
come with clean hands. This, generally 
speaking, is true. In this instance, how- 
ever, we are relieved of the task of de- 
termining whether appellee came clean- 


handed with his claims as originally filed 
or whether he is now coming clean- 
handed with his altered claims. The 
Bankruptcy Act, as construed in the 
Keppel case, is determinative. That Act, 


as one of its fundamental purposes, aims | 


at “equality of distribution of the assets 
of a bankrupt estate.” (Keppel v. 
Tiffin Savings Bank, 197 U. S. 856, 361), 
among the creditors; and the Keppel 
case holds clearly that whenever the at- 
tempted advantage or preference “has 


been abandoned or yielded up [volun- | 


tarily or by compulsion], and thereby the 
danger of inequality has been prevented, 
such creditor is entitled to stand on an 


equal footing with other creditors and | 


prove his claims” (p. 363-4). 
Case Held Inapplicable. 

It is urged that the Keppel case is 
not determinative here because no ac- 
tual fraud was present there. No actual 
fraud was there present but that con- 
sideration was not controlling, as is 
shown by the opinion. After stating 


that “The purpose of Congress when a | 


forfeiture or penalty was intended not 
to leave it to arise from mere construc- 


tion, but to expressly impose such pen- | 


© ; ” « eee | 
alty or forfeiture” (p. 365), the opinion | no surrender by appellee under section 


discusses the Act of 1800 “wherein 
numerous penalties and forfeitures were 
explicitly declared” (p. 365); the Act of 
1867 (Sec. 39) which provided that a 
creditor receiving property in fraud of 
the Act “shall not be allowed to prove 
his debt” (p. 366); the amendment of 


1875 (18 Stat. 178), which provided that | which would produce such inequality. 


such actual fraud should limit proof to 
not more than “a moiety of his debt” 
(p. 371) and finally the Act of 1898, 
which contained no limitation upon proof 
of such a creditor. The court then con- 
cludes (p. 3738): 

“When, therefore, Congress in adopt- 
ing the present act omitted to reenact 
the provision of the act of 1867, from 
which alone the penalty or forfeiture 
arose, it cannot in reason be said that 
the omission to impose the penalty gives 
rise to the implication that it was the 
intetnion of Congress to reenact it. In 
other words, it cannot be declared that 
a penalty is to be enforced because the 
statute does not impose it.” 


Penalty Unauthorized. 

The act, as at present, authorizes no 
such forfeiture or penalty and the rea- 
soning of the above opinion is directly 
applicable. That reasoning is that actual 
fraud was penalized by the Acts of 1800 
and 1867 and the Amendment of 1874; 
that the omission of all such character 
of penalties from the 1898 Act must be 
construed as a legislative intent that 


| none should be imposed. As the present 
| Act is, in that respect, identical with the 
| 1898 Act, we must accept the Keppel 


case as controlling and hold that ap- 
pellee may, in so far as the Federal law 


| is concerned, file his valid indebtedness 


for rent as an unsecured claim on - 
n 
addition to the Keppel case, see Page 
v. Rogers, 211 U. S. 575. Also, two cases 
where actual fraud was present, Jones 
vy. Third National Bank, 13 Fed. (2nd) 
86 (this court) and In re Louis J. Berg- 
238 Fed. 1410 (8rd C. C. 
A.), s. c. 230 Fed. 248, 252 (D.C. Pa}. 


Validity Held Not Involved. 

2. But is contended that the State law 
requires postponement of payment of this 
indebtedness from the proceeds of the 
property fraudulently convey ed until the 


other claims have been satisfied there- | 
| $3,000.00, as unsecured, was not filed 


from and that the State law governs. We 
need not examine the State law becaues 


| it does not govern in matters of this 


| character. 
| validity of a 
| payment in a bankruptcy proceeding of a 


This is not a question of the 
debt but of the order of 


concededly valid indebtedness. The pur- 
pose of the Constitutional grant to Con- 
gress of power coneerning bankruptcy 
was to secure “uniformity” throughout 
the country in such matters.’ That grant 
was “To establish * * * uniform laws 
on the subject of bankruptcies through- 
out the United States” (Art. 1. Sec. 8). 
Congress has enacted the Bankruptcy 
Act wherein it declares its policy in that 
respect. As to creditors, that policy, gen- 
erally speaking, is.that all valid debts 
shall share alike in the property, subject 
only to valid liens thereon in favor of 
particular creditors. The postponemént 
in payment sought here is not in the 
nature of a lien nor incumbrance favor- 
ing innocent creditors but is purely a 
penalty placed upon a creditor for at- 
tempting to fraudulently defeat or hinder 
such innocent creditors. If the Act, ir- 
respective of the particular State law, is 
to be interpreted as not permitting such 
penalty, there is stronger reason for 
denying such effect to a State law be- 
cause to do otherwise would tend to dis- 
turb uniformity of operation of the Act 
in the different States. In re Hurst, 194 
Fed. 830, 833 (4th C. C. A.), s. c. 188 
Fed. 707; In re Elletson Co., 193 Fed. 84, 
87 (D. C.), are cases where the State law 
was denied such effect. Also, see Wells 
v. Lincoln, 214 Fed. 227, which was a 
case where the right to deny participa- 
tion of the culpable creditor “to receive 
any dividends in his said claim out of 
the proceeds” from certain property con- 
veyed to him an actual fraud of other 
creditors was denied by the Court of Ap- 
peals for the Ninth Circuit. Also, In re 
Cahill, 208 Fed. 198, 194 (D. C. Ohio), 
to effect that no postponement of right 
to participate even where actual fraud. 
Also, Maxwell v. McDaniels, 195 Fed. 
426, 429 (4th C. C. A.), where the trus- 
tee sought, unsuccessfully, to postpone a 
creditor who executed a conspiracy to 
delay and hinder other creditors and put 


{ 











| lowance as an unsecured claim. 


Is Allowed Equal Footing in Bankruptcy Action 


Rules on Time Allowed 
To File Amendment 


Where Claim Is Presented on 
Wrong Theory Debtor Is Au- 
thorized to Amend. 


them to loss’ and expense by vexatious, 
unfound-litigation. In the Maxwell case, 
the court said (p. 429): 


Lacks Criminal Powers. 

“We have had occasion to say in the 
case of Washington v. Tearney, 194 Fed. 
830, 114 C. C. A—, decided at this term, 
that a court of bankruptcy is not a crim- 
inal court. It has no power to punish 
creditors for what they did in another 
court by forfeiting rights to which in it 
they would otherwise be clearly entitled. 
If the bill of complaint filed by the cred- 
itor is a part of a fraudulent scheme and 


its filing caused loss to other creditors, 
then, if the relation of that loss to the 
action of the creditor is such as to make 
the creditor liable for it, such liability 
may be enforced in a direct proceeding 
in whatever forum has jurisdiction. If 
it has no such relation, then the lack of 
jurisdiction in other courts to give re- 
dress can not be supplied by the court 
of bankruptcy.” 

3. The contention that there could be 


57g. of the act need not be determined. 
It was the duty of the trustee to protect 
the estate by securing all property pos- 
sible for distribution to the creditors 
and to protect the creditors from in- 
equality in that distribution by challeng- 
ing all invalid conveyances or liens 
At 
the same time, the act intended that 
valid claims should be properly pre- 
sented and have due participation. When 
appellee filed his original claims as se- 
cured, he would have been put to proof 
as to the validity and as to the security 
thereof. 
been determined in the State court. The 
amendment or the change in the claims 
merely conforms them to the altered sit- 
uation. No surrender clause in the act 
is needed to permit this conformity. As 
said in Keppel v. Tiffin Savings Bank, 
197 U. S. 356 at 365: 

“Neither our bankrupt act of 1800, 2 
Stat. 19, nor that of 1841, 5 Stat. 440, 
contained a surrender clause or any pro- 
vision generally denying the right of a 
creditor of a bankrupt to prove his debt 
in the event that he had received a pref- 
erence. But, under those acts, bank- 
ruptcy courts must necessarily have ex- 
ercised the power of protecting the es- 
tate by preventing a creditor having an 
otherwise provable debt who retained 
that which belonged to the estate from 
at the same time taking dividends 
from it.” 

Also, see In re Abell, 
(this court). 


Explains Surrender Clause. 


The purpose of the surrender clause 
in section 57g. is not to prescribe the 
only conditions under which or the only 
preferences which must or can be sur- 
rendered. It was much narrower: to 
prevent allowance of the claims or par- 
ticipation in the administration of the 
estate by creditors having certain desig- 


198 Fed. 484 


nated preferences (which were in fraud | 


of the act) until those preferences were 
abandoned. This narrower definition of 


| the meaning and effect of that provision 


has been clearly stated by Judge San- 
born, for this court, in Stevens, et al., v. 
Nave-McCord Mercantile Co., 150 Fed. 
71 at 75. 

4. It is contended that the claim for 


within a year of the adjudication of bank- 
ruptcy nor within 60 days after liquida- 
tion by litigation in the State court 
as required by Sec. 57n. of the Act. The 
claim, as unsecured, was not filed within 
a year of the adjudication. The opinion 
of the Supreme Court of the State, re¢ 
versing the trial court, was filed October 
24, 1924. Procedendo issued thereon to 
the trial court on December 19, 1924. 
Decree in accordance herewith was en- 


; tered in the trial court on January 26, 


1925. February 13, 1925, appellee filed 
the pleading herein changing his claim 
from a secured to an unsecured claim. 
Appellant contends that this pleading 
amounted to a new claim; that the 
“liquidation by litigation” (within the 
meaning of Sec. 57n. of the Act) was 
on October 24, 1924, when the opinion 
of the Supreme Court was filed and not 
when the trial court entered its con- 
forming decree on January 26,. 1925, 
and that, therefore, the sixty-day filing 
period allowed by the Act (Sec. 57n.) 
had expired before February 13, 1925. 


Orders Decree Affirmed. 


We need not determine this conten- 
tion beyond stating that the pleading 
filed February 13, 1925, was not an 
original claim in form, intent or ef- 
fect. It was an amendment of the 
claim filed February 6, 1922, a few days 
after the adjudciation of bankruptcy. 
The only difference was that the claim 
as originally filed asserted certain se- 
curity while the amendment expressly 
abandoned the security and asked al- 
This 
was an amendment. 
has been presented on the wrong the- 
ory, as, for instance, for a secured debt 
and it appeared that it was unsecured, 
the creditor should have an opportunity 
to amend so as_ to prove the correct 
amount of his unsecured claim * * *,” 
Collier on Bankruptcy, (13th Ed.) p. 
1139. Such amendment may be made 
more than a year after the adjudication 
of bankruptcy. Seligman v. Gray, 227 
Fed. 417 (1st C. C. A.); Maxwell v. 
McDaniels, 195 Fed. 426, 428 (4th C. C. 
A.) Also see Hutchinson v. Otis, 190 


The matter of security has | 


| as originally 
“Where a claim | 


Pleas for 
Abatement 


Abatement of Cause 


Is Sustained Where 


Service Was Delayed | 


Court Holds Failure to Serve 
Summons From 1915 to 
1924 Justifies 


Dismissal. 

Mary F. BowEN, APPELLANT, V. WALTER 
R. WiLson; District oF COLUMBIA 
Court OF APPEALS; No. 4408. 

In this case a declaration was filed 
in 1915, services were issued in 1915, 
1916, 1921 and in every case were re- 
turned “defendant not found.” The de- 
fendant was outside of the jurisdiction 
from 1915 until 1920, at which latter 
date he established a residence and con- 
tinued to live there until in 1924 when 
service was finally made. The trial 
court directed a verdict in favor of the 
defendant, and that action is affirmed in 
this appeal on the ground that the fail- 
ure to obtain service from 1915 until 
1924 justified the conclusion that under 
the circumstances the plaintiff’s cause 
was discontinued and abated. 

W. E. Leahy and Harlan Wood, of 
Washington, D. C., appeared for the ap- 
pellant, and C. T. Clayton for the ap- 
pellee. 

Damages Were Sought. 

The case was heard before Martin, 
Chief Justice, Robb and Van Orsdel, 
Associate Justices. The full text of the 
opinion by Justice Martin follows: 

This action was brought below by the 
appellant as plaintiff to recover damages 
for personal injuries resulting from the 
alleged negligence of the defendant. The 
present appeal is from a judgment upon’ 
a directed verdict dismissing the case be- 
cause of plaintiff’s alleged delay in pro- 
curing the service of summons upon the 
defendant. 

The declaration was filed and summons 
issued on August 26, 1915, the writ was 
returned “defendant not found.” An 
alias summons was issued on January 31, 
1916, with the same result. On March 
1, 1916, February 5, 1921 and March 8, 
1921, similar writs were issued with like 
returns. On March 10, 1924, a pluries 
summons was issued upon which service 
was made and returned in due form. 

A plea in abatement was then filed by 
the defendant, who appeared specially for 
that purpose, upon a claim that the cause 
had been discontinued prior to the date 
of the last summons, by reason of plain- 
tiff’s negligence in respect to procuring 
service upon defendant. The plaintiff 
took issue with the plea, a jury was 
called, and at the close of the testimony 
the court directed a verdict in favor of 
defendant upon his plea, and entered 
judgment accordingly. This appeal chal- 
lenges that ruling. 


Lived In Maryland. 


The evidence discloses without contra- 
diction that from August 26, 1915, when 


the declaration was filed, up to the month | 


of May, 1920, the defendant continuously 
resided in Maryland at a place not far 
beyond the District line; that this fact 
was made known to the public, among 


| other means by advertisements in the 


Washington newspapers in relation to | 
any pap | authorized. 


defendant’s business; that in May, 1920, 
defendant established a residence in the 
city of Washington and resided there 
continuously from that time until 
the date of the last summons; that 
defendant maintained an office at his 


| 
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| Commerce Commission and that 
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Strawberries Shipped on Car Basis Subject 
To Flat Icing Charge, Cites Court of of Appeals 


Waived Jury Trial 


No Bar to Exceptions 


Failure to File Leaves Nothing 
to Be Reviewed, Is 
Decision. 


WILLIAM F. ALLEN AND W. HERBERT 
HALL, COPARTNERS TRADING UNDER 
THE Firm NAME AND STYLE OF WIL- 
LIAM F, ALLEN & Co., AND RILEY U. 
LECATO, PLAINTIFFS IN ERROR, V. NEW 
York, PHILADELPHIA & NorFoLk R. R. 
Co., ET AL.; CIRCUIT CouRT OF APPEALS, 
FourtH Circuit, No. 2401. 

After pointing out that jurisdiction 
of the Federal Courts cannot be denied 
where the plaintiff must recover under 
certain acts of Congress and proceed- 
ings of the Interstate Commerce Com- 
mission authorized thereby, the court 
held that where’ strawberries are 
shipped upon the car load freight basis, 
although less than the minimum weight 
required for such basis is loaded, the 
flat charge per car for icing is ap- 
plicable. 

The case was heard before Waddill, 
Rose and Parker, Circuit Judges. 

J. E. Heath appeared for the plain- 
tiffs in error, and George R. Allen for 
the defendants. 

The full text of the opinion by Judge 
Rose follows: 

The plaintiffs in error, plaintiffs be- 
low, seek to recover from the defen- 
dants in the District Court, certain 
sums which they say they were wrong- 
fully compelled to pay as icing charges 
on crated strawberries shipped by them. 
The parties will be designated as the 
Shippers and the Railroads, respec- 
tively. 

The Motion to Remand. 

Originally, Allen & Co. and Lecato 
brought separate suits against the 
Railroads in the Circuit Court for Ac- 
comac County, Virginia. They were re- 
moved by the defendants to the Federal 
Court and by consent were there con- 
solidated and tried together; all this, 
however, after the Shipper’s motions to 
remand had been severally overruled. 
To this refusal of a remand, error is as- 
signed. The declarations were upon the 
common counts in assumpsit and sought 
to recover money said to be due and 
owing the Shippers by the Railroads. 
declarations were annexed 
accounts. They set forth that the Rail- 
roads were engaged in interstate com- 
merce as common carriers for hire and 
had as such, received from the Shippers 
sundry crates of strawberries for trans- 
portation from diverse points in Dela- 
ware, Maryland and Virginia to various 


| places in Pennsylvania, New York, New 


Jersey, Connecticut and Massachusetts, 
that prior to such receipt of the goods 
in question, the Railroads had filed their 
tariffs specifying their charges for such 
transportation with the Interstate 
such 


| tariffs had ben approved by the Com- 


| mission. 


It was further alleged that 
the Railroads compelled the Shippers 
to pay larger sums than such tariffs 
In every instance it was 
stated that such alleged excessive sums 
were exacted as payment for interstate 
transportation. As the amount in con- 
troversy in neither of the suits exceeded 


| $3,000, they could not have been orig- 


residence for handling real estate and | 


advertised that fact in the Washington 
Star; that his name and address ap- 
peared in the city directory in the fall 
of 1920 and in each succeeding issue, and 
appeared also in Boyd’s City Directory 
for the years 1921, 1922, 1928 and 1924. 


inally brought in the Federal Court un- 
der any grant of jurisdiction found in 
the first paragraph of Section 24 of the 
Judicial Code. The Railroads, however, 


| say that each of the suits arose under 


| a law. to regulate commerce 


It also appeared that the plaintiff learned | 


in July, 1921, that defendant had become 
a resident of the District, and that in 
the year 1922 she call&d him up by tele- 
phone and had a conversation with him. 
It appears that the plaintiff during all 
this period suffered severe pain and ill- 
ness because of her injuries, and was 
repeatedly in the hospital for 
treatment, but during the same period 
she had a competent lawyer in her em- 
ploy in respect to this matter. 


It thus appears that from May, 1920, 
continuously until March, 1924, the de- 
fendant openly maintained a residence 
and business office within the District, 
and that this fact was certainly known 
to plaintiff as early as the year 1921, 
and probably in the preceding year also. 
Nevertheless no service was made upon 
defendant until March, 1924, and this 
fact justifies the conclusion that under 
the circumstances the plaintiff’s cause 
was discontinued and abated. It is true 
that pluries writs were used in Febru- 
ary and March, 1921, and were returned 
not served, the defendant not being 
found. The plaintiff is not without 
blame for the miscarriage of these writs, 
and moreover she allowed three years 
to elapse after their return before an- 
other writ was issued. We think that 
the ruling of the court upon the undis- 
puted facts was correct. 

There is the danger * * * that, 
if suits were permitted for a long time 
to lie dormant by the failure to’ have 
U. S. 552, 555 (s. c. 115 Fed. 937, C. 
C. A. 1st Cir.) and In re Roeber, 127 
Fed. 122 (2nd C. C. A.) 

5. The contention that the claims, 
filed, cannot be subject 
to amendment because at the time ap- 
pellee was not a creditor but a fraud- 
ulent grantee, is unsound. The limita- 
tion as to time of filing claims in Sec. 
57n. must be determined by what was 
or was not filed and whether any sub- 
sequent filing is truly an amendment of 
what was theretofore filed. These 
claims, as originally filed, asserted that 
appellee was a debtor and had certain 
security. The amendment merely with- 
drew the claim to security therefor. 

The decree must be and is affirmed. 

October 7, 1926. 





| money 


and by 
virtue of paragraph 8 of the section 
mentioned, could have been instituted in 
the District Court irrespective either of 
the amount in controversy or the citi- 
zenship of the parties. The Shippers 
do not question that the removals were 
properly made if in a legal sense the 
suits were brought under any act to 


| regulate commerce but they say that 


diodieas | such was not the case. 


Their view is 
that all their declarations disclosed 
were suits in assumpsit to recover a 
indebtedness to repay which, a 
promise was implied in law. In, what 
they say, was their own statement of 
their own case, no reference was made 
to any law of the United States. They, 
of course, do not deny that their right 
to recover ee et San ae eee upon the construction 


notice given to cilia: Wee te tetas hae wack when such 
notice could well be given, these latter 
might be greatly and wrongfully prej- 
udiced by being brought into court long 
after the subject matter of controversy 
had passed out of their minds, when 
perhaps witnesses are dead and testi- 


| mony lost, and yet the Statute of Limita- 


tions might not: be available as a de- 
fonus, “= <> 

Suits at common law, which have been 
duly commenced by the filing of a 
declaration and the issue of process 
thereafter, cannnot thereafter be per- 
mitted to remain indefinitely within the 
control of the plaintiff alone. The suit 
should be effectively prosecuted in good 
faith or dismissed. 

* * * Tt follows that, when the 
defendant can be found and the writ 
can actually be served upon him, it then 
becomes necesasry to follow up the pro- 
ceeding by the issue of a writ to be actu- 
ally served; and if the plaintiff fails to 
have a write issued in due time for such 
actual service, he incurs the risk of hav- 
ing his suit discontinued. It is open to a 
defendant, when service of process has 
been improperly and unduly delayed, to 
show, upon a motion to vacate the writ, 
when it has actually been issued, that 
there has been discontinuance in con- 
sequence of failure to have it issued in 
due time. 

Justice Morris in Parsons v. Hill, 15 
App. D. C. 5382. 

The judgment of the lower court is 
accordingly affirmed with costs. 

Nov. 1, 1926. 





which should be given to certain tariffs 
which, as required by Federal law, the 
Railroads had filed with the Interstate 
Commerce Commission. Their contention 
is that such fact is altogether immaterial 
to any question of jurisdiction of the Dis- 
trict Court. They cite in support of 
their position such cases as Chappell 
vs. Waterworth, 155 U. S. 102, in which 
it is said in substance that a suit can- 
not be removed because it arises under 
the laws of the United States, unless 
that fact appears from the plaintiff's 
well pleaded statement of his own case, 
unaided by any forecast he may make 
of what defense his adversary may set 
up. There is no question that such is 


| the law but is it applicable to the in- 





stant case? The Shippers say it is, 
because according to them, the only 
pleading they filed was their declaration 
proper which in and of itself, gave no 
hint that their claim had its origin in 
any Federal Statute. A declaration 


upon the common counts in assumpsit 
is in Virginia good against demurrer 
even when the account which the 
Statute requires to be annexed to it, 
shows that the plaintiff has no legally 
maintainable claim. George Campbell 
Co. vs. Argus & Co. 91 Va. 488. 

But, is it not, for all that, a neces- 
sary part of the well pleaded statement 
of plaintiff’s own case in the sense in 
which that phrase is used in the Federal 
decision? Section 6090 of the present 
code of Virginia says that 

“In every action of assumpsit upon 
an account, the plaintiff shall file with 
his declaration an account stating dis- 
tinctly the several items of his claim, 
unless it be described in the declara- 
tion.” 

As already stated, a defendant may 
not attack the sufficiency of such ac- 
count by demurrer to the declaration, 
but his remedy is equally efficacious. 
If no account has been filed or if that 
which has been filed does not furnish 
the defendant with the information to 
which he is entitled, he may call for an 
account or for a better one, as the case 
may be. If the court is of opinion that 
defendant’s demand is reasonable, it 
directs the plaintiff to supply the de- 
ficiency and if the latter fails to do 
so, he will not be permitted to offer 
any evidence in support of items not 
sufficiently described. George Camp- 
bell Co. vs. Argus & Co. (supra.) 

That is to say, the Shippers in the 
instant case could not have gone into 
proof of their claim, unless they had 
filed such an account as they did. Un- 
der such circumstances it is idle to con- 
tend that the account did not form part 
of the statement of their cause of ac- 
tion. Moreover, the account, whether 
it was a part of the original pleading 
of the Shippers or not, was unquestion- 
ably filed by them before the Railroads 
presented their petition for removal. 
By that time, the Shippers had volun- 
tarily set up a removable case. It is 
well settled that if, upon a plaintiff’s 
orignal pleading a case is not remov- 
able, it becomes so whenever in its 
progress he amends that pleading or so 
supplements it, as to show that the suit 
is in fact removable. Powers vs. Chesa- 
peake & Ohio Railroad Co., 169 U.S. 92. 

The argument of the Shippers in so 
far as it relies upon such cases as 
Chappell vs. Waterworth (supra) rests 
upon a misapprehension of what was 
actually decided by them. In none of 
them was the plaintiff seeking to re- 
cover in virtue of any Federal right of 
his. For example Chappell asserted a 
title to the land from which he was 
seeking to eject Waterworth, which did 
not in any way come from or through 
the United States and he did not rely 
upon any~Federal statute for its sup- 
port. It is true that Waterworth was 
in possession under no claim of personal 
right, but solely because the United 
States had stationed him on the land 
in controversy but that fact in so far 
as it was material at all, was a part of 
his defense and not of. Chappell’s at- 
tack. In the cases at bar, the Shippers 
must recover, if at all, upon the rights 
given them by certain acts of Congress 
and proceedings of the Interstate Com- 
merce Commission authorized thereby. 


| It dos not help the Shippers that had 


there been no such acts or proceedings 
they could at common law have recov- 
ered from a common carrier any sums 
which had been unlawfully extorted from 
them, for in the cases which they now 
present the question whether there was 
any extortion and if so how much, de- 
pends altogether upon the construction 
of the federally prescribed tariffs. 

The learned court below rightfully 
denied the motion to remand. 


Transportation, Use of Car and 
Service Involved. 


The tariffs prescribing what a ship- 
per must pay for the transportation in 
interstate commerce of crated straw- 
berries in refrigerated cars, specify two 
items which make up the total. The 
first of these is for the transportation 
proper, the second for the use of re- 
frigerated cars and for the service in- 
volved in keeping them properly iced 
during transportation. The rate for 
transportation depends upon whether 
the berries are ‘being shipped on the 
basis of car load lots or upon the basis 
of less than car load lots. If the ship- 
ment is upon the car load lot basis, the 
rate per hundred pounds is lower than 
it otherwise will be. In order, however, 
to secure the car load rate, the shipper 
must furnish for transportation a ship- 
ment of not less than 15,000 pounds 
| weight, or must pay a charge equal to 
| that which the Railroads are entitled to 
demand for 15,000 pounds. That is to 
say, if the car load rate betweten two 
points should happen to be say $1.20 per 
hundred pounds, a shipper in order to 
be entitled to car load rates would be 
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called upon to pay at. least $180 per 
car. It appears from the record and 
the Shipper’s brief in this case, that 
many shippers believe that 15,000 
pounds of crated strawberries are more 
than can be shipped in one car with due 
regard to sufficiency of ventilation and 
efficiency of refrigeration. In their 
view the strawberries are likely to ar- 
rive at their destination in better con- 
dition if not more than 11,000 to 12,000 
pounds of them be put in one car. The 
Shippers therefore think it worth their 
while to pay the minimum rate for a 
car and and then put in it not exceed- 
ing 12,000 pounds. The practical re- 
sult of course is that the transportation 
charge for 100 pounds of berries is 
higher than it would be had 15,000 
pounds been loaded into one car. In 
the case already supposed of a car load 
lot rate of $1.20 per hundred pounds 
a car will cost $180 even although the 
Shipper puts only 12,000 pounds in it. 
If he does the transportation will cost 
at the rate of $1.50 per hundred pounds. 
Now the rate for less than car load 
lots is only $1.83 per hundred pounds, 
so that if other things were equal the 
shippers would apparently save money 
by shipping in less than car load lots. 
But other things are, from their point 


of view, not equal. If the shipments 
are in less than car load lots not only 
do the Shippers have to mark each 
crate, as they do not if the shipment 
is made on the car load lot basis, but 
what is probably more important, they 
cannot require the Railroads to put not 
more than 12,000 pounds in a car and 
they are exposed to whatever incon- 
veniences may follow from their berries 
being in the same car with those of 
other people. As a practical matter, 
except apparently for some small ship- 
ments made by express, shippers, so 
far as the transportation charges are 
concerned, generally prefer to ship upon 
the car load lot basis. In the instant case 
the Shippers admit that they were 
properly required to pay the car load 
lot rate for transportation and they do 
not seek to recover any part of it. 

The controversy is over the other 
item going to make up the total charge 
for transporting berries in refrigerator 
cars. If the berries were shipped upon 
the car load lot basis the Shipper is 
required to pay in addition to the trans- 
portation rate, a flat charge per car for 
icing. If the shipment is on the less 
than car load basis, he pays for icing 
a charge which depends upon the quan- 
tity of ice actually used for or upon 
his shipment. In the cases at bar the 
charge so determined would be less than 
the flat rate per car which the Shippers 
were required to pay and the suits 
were brought to recover back the dif- 
ference. Such claim is not sustainable 
unless the shipments were made on the 
less than car load basis. It is clear 
that they were not. By the common 
consent of both parties the proper 
transportation rate to which they were 
subject was that applicable to ship- 
ments made on the car load basis and 
to them alone. It follows that even 
if it were open to us to review the 
merits of these cases with all the full- 
ness for which the Shippers contend, 
the judgments against them would 
necessarily have to be affirmed. But 
have we upon this record anything ap- 
proaching so free hand? 

By written stipulation the parties 
waived a jury trial and submitted the 
determination of the facts to the judge. 
At the close of the testimony and of the 
oral arguments thereon the judge took 
the facts and the law under advisement 
with permission to the parties to file ad- 
ditional briefs. Up to this time, the 
Shippers had asked for no rulings upon 
the law although the Railroads had. 
Nearly four months later the judge 
made a number of special findings of 
fact, ‘among others, that the crated 
strawberries in question were shipped 
upon the car load freight rate basis and 
announced his conclusion of law that 
judgment should be’ entered for the 
Railroads. The only exceptions taken 
other than to that to the refusal of the 
motion to remand was to this entry 
of judgment and to the subsequent re- 
fusal of the court to strike it out. 
There was no exception taken to any 
of the special findings of fact on the 
ground that they were not supported by 
the evidence, nor indeed upon any 
ground. Under these circumstances it 
may well be questioned whether there 
is on the merits, anything for us to 
review. Fleischmann Construction Co. 
vs. United States case of Forsberg, de- 
cided by Supreme Court March 5, 1926, 
70 L. Ed. 254. Humphreys vs. Third 
National Bank, 75 Fed. 855, Edwards — 
vs. Robinson 8 F. (2d) 726. 

In cases in the Federal Courts in © 
which a jury trial is waived in writing, — 
the exceptions should be taken and re- 
served precisely as they would be had 
the trial been to a jury of twelve men 
instead of being before one man. T 
rule is simple and the authorities cit 
as well as many others, show that its, 
observance must be enforced. In 
instant case the failure to do so 
resulted in no practical harm for in 
event, the judgments below would 
to be and are affirmed. 

October 19, 1926 
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Army and Navy 
Orders 


ie 
Post Office Issues 
Conversion Rates 


For Money Orders 


/ 


New Schedule for Interna- 
tional Money Orders Be- 
comes Effective 
Nov. 8. 


R. S. Regar, Third Assistant Post- 
master General, has announced conver- 
gion rates to be used in the transaction 
of international postal money order busi- 
ness, effective November 8, 1926. In 
making public the new rates, Mr. Regar 
. said “that the rate for France only has 
been changed.” t 

The full text of the announcement fol- 
lows: 

The rates for the countries listed be- 
low will become effective November 8, 
4926, and continue until further notice. 


Tables Are Compiled. 

Table giving the various rates have 
“been compiled, printed in pamphlet form 
No. 6749a, and furnished to postmasters 
at all international money order offices. 
This notice, therefore, will be effective 
on the date indicated and the rates in 
the tables designated therein must be 


(NDEX 
INDEX 


used on and after the specified date. All | 


previous notices should be disregarded. 
For Great Britain and Northern Ire- 
land, the Irish Free State, Commonwealth 


of Australia, New Zealand, and the Union | 


of South Africa use table No. 15, £1, 


$£'87; Belgium, see note 1 below, 1 Fr.,, | 


$.03; Denmark, use table No. 56, 1 Kr., 
296.9 cents; France, see note 2 below, 
1 Fr., $.03%; 


Indies, use table No. 70, 1 Fl., 40 cents; 


Norway, use table No. 55, 1 Kr., 26 cents; | 
Spain, use table No. 43, 1 Pta., 15 cents; 


Sweden, use table No. 56, 1 Kr., 26.9 


cents; Switzerland, use table No. 49, 1 | 
| for and furnished, 


Fr., 20 cents. 
Care Is Urged. 


Note 1—There is no table in the Pam- | 


phlet 6749a to fit this rate. Such table 
will be found in the Postal Bulletin of 


-May 10, marked 17d. Postmasters will | 
‘be careful to insert it in the pamphlet. | 
Note 2—There is no table in the Pam- | 


phlet 6749a to fit this rate. Such table 

will be found in the Postal Bulletin of 

May 10, marked 17b. Postmasters will 
- be careful to insert it in the pamphlet. 


For orders payable in other countries, | 


express amount in dollars and cents only. 
The greatest care must be exercised by 
consulting the tables named above to pre- 
vent errors. ’ 
It will be noted that the rate for 
France only has been changed. 


| 
These rates become effective Monday 


morning, November 8, 1926. 


Delinquency Noted 
By Postmasters in 
Observing Orders 


Mr. Bartlett Asks Expedition 
of Reports on City Mail 
Due at Department 
Last Oct. 25. 

First Assistant 


John H. Bartlett, 
Postmaster General, has requested post- 
masters at city delivery offices to ex- 
pedite their reports covering a count 
and weight of mails ordered completed 
by October 25 last. Mr. Bartlett also 
has announced that some postmasters 


are delinquent in complying with_other | 


requests from the Department. 

The full text of the announcement 
follows: 

In a letter dated September 20, post- 
masters at city delivery offices were 
instructed to make a count and weight 
of mails, beginning October 11, the 
data thus secured was to be _ trans- 
ferred to Form 1812, which form was 
to be completed in all respects and 
mailed so as to reach the Department 
not later than October 25. 
of postmasters have failed to comply 
with these instructions. 

On October 16 postmasters at city 
delivery offices were furnished with 
copies of the revised edition of our 
“Supervision of City Delivery Service” 
pamphlet. Postmasters were directed 
in the communication of October 16, to 
acknowledge receipt of these pamphlets, 
and to request additional copies 
needed. A number of postmasters have 
failed to acknowledge receipt of these 
pamphlets. 

The delinquent postmasters will kindly 
give these matters their immediate 
attention. 


Two Changes Announced 
In Mail Routes on Railways 


W. Irving Glover, -Second Assistant 
Postmaster General, has announced the 


authorization of a new railroad service | 


in Montana, and a modification of a serv- 
ice in Texas previously authorized by 
the Department. 

The full text of Mr. Glover’s announce- 
ment follows: 

Authorized: 113732—From October 
11, 1926, service from Scobey by Peer- 
less and Glentana to Opheim, Mont., is 
authorized as a part of route No. 113732 
of,the Great Northern Railway Company. 

odified: 111884—Order of June 24, 
1926 (Bul. 14118), authorizing service 


from Lehman to Bledsoe, Texas, as a} 


part of the Panhandle and Santa Rail- 
way Co., from July 1, 1926, is referred 
to and modified sous to state the dis- 
tance at 12.31 miles. 


” 


Netherlands, use table No. | 
70; 1 Fl., 40 cents; Netherlands East | 


A number | 


if | 


3064) 
Fr ederal 


Daily Decisions 
: of the 
Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

A-16136. General Accounting Office— 
Practice—Review after one year. 

Request for a review having been made 
| after one year from date of settlement 
and no newly-discovered material evi- 
dence having been furnished, request is 
denied. 

A-15990. Contracts 
agreements—Consideration. 

It is a general rule of law that all ne- 
gotiations and understandings taking 
place or arrived at prior to the execution 
of a formal contract are merged into the 
written agreement, and a supplemenial 
agreement amending an original contract 
reciting a previous understandirg as 
forming a consideration therefor, is void 
| and payments made thereunder are un- 

authorized. Brawley v. United States, 
96 U. S. 168; Simpson v. United States, 

172 id. 372. 

A-16062 (S). Exchange — Treasury 
checks in favor of officers and employes 
of the United States. 

The amount charged by bank as “ex- 
change” for cashing cheeks drawn on the 
Treasury of the United States in pay- 
ment of salaries and expenses of Gov- 
ernment officers and employes is not pay- 
able from public funds. 

A-12936 (S). Public service corpora- 
tions—Rates payable by the United 
States. = 

Where two schedules of rates charge- 

able by a public service corporation for 
two classes of service to be rendered 
are fixed or approved by a public serv- 
ice commission, the Government is not 
liable for any amount in excess of the 
rate so fixed for the service contracted 
notwithstanding a 
provision in the contract for the pay- 
ment of a higher rate than is charged 
the public for similar service. 

A-14840 (S). Rental allowance— 
Navy officer—Public quarters assigned 
and occupied under protest. 

Where public quarters are assigned to 
an officer of the Navy for the occupancy 
of himself and his dependents, and are 
| so occupied pursuant to the assignment, 


Supplemental 





| there can be no question of the ade- | 
quacy of the quarters, even when protest | 
has been made, the judgment of the com- | 
| petent superior authority with respect | 


| to adequacy haying been evidenced by 
| the assignment, and the occupancy of 
| the quarters being inconsistent with the 
protest. 


traveled from his home to the place 
where a National Guard encampment 


| was held and return in his privately- 


owned automobile without authority in 
advance thereof fro mthe War Depart- 
ment for such method of transporation, 
there is no obligation on the United 
States to reimburse him for expenses 


| incurred for gasoline and oil. Decisions 
| of January 


99 


ae; 


19 and March 1926, 


A-12484. 


The Post Office Department has an- 
nounced 33 changes in star-route services. 
The changes call for the establishment of 


schedules. 
The full text of the department’s an- 
nouncement follows: 
Established. 
Georgia—21998. Statesboro to Portal, 13 


master at Statesboro is authorized to em- 
play temporaray star-route service under 
section 1396, Postal Laws and Regulations, 
betweén Statesboro and Portal six times 
a week, at not exceeding $360 per annum, 
effective November 15, 1926. 

Washington—71362. Mabton to Sunny- 
side railroad station (n. 0.), 17 miles and 
back, seven times a week. Contractor re- 
quired to transport all classes of mail. 
From November 16, 1926, to June 30, 1930. 
George H. Ray, of Mabton, contractor, at 
$840 per annum. 

Discontinued—Rescinded. 

Oregon — 73214. Bourne to Sumpter. 
Order of October 27, 1926 (Bul. 14219), dis- 
continuing service from November 15, 1926, 
is rescinded. 

Kentucky — 29585. Rankin to Steuben- 
ville. From November 30, 1926. 

Louisiana—49226. Ville Platte to Red- 
del. From November 15, 1926. 

Washington — 71223. Mabton to Suny- 
side railroad station (n. 0.). From Novem- 
ber 15, 1926. (Superseded by No. 71362.) 


Changed. 

Arkansas—47331. Hattiesville to Morrill- 
ton. From October 18, 1926, supply Mor- 
rillton at the site authorized September 23, 

1926; decreasing distance 0.26 mile. 

47332. Morrillton to Solgohachia. From 

October 18, 1926, supply Morrillton at the 
site authorized September 23, 1926; de- 
creasing distance 0.26 mile. 

Colorado—65161. Elba to Lindon. From 
| November 16, 1926, change service on trip 
from Linden only, increasing distance 2 
miles, equal to 1 mile and back. 

65286. Foothills (n. 0.) to Rattlesnake 
Buttes. Order of October 22, 1926 (Bul. 
14215), changing service so as to begin at 
Foothills (n. 0.), omitting Foothills (post 
office discontinued), effective December 1, 
1926; no change in distance, is rescinded. 

Illinois—35134. Mozier to Pleasant Hill. 
From November 1, 1926, change service be- 
tween Belleview and Pleasant Hill so as to 
require carrier to travel both ways the 
Guthrie Road leading from the Big Creek 
Bridge to intersection of present route near 
residence of Joseph Hemphill; increasing 
distance 3 miles. 

Louisana—49227. Eunice to Chataignier. 
(1) Restate original distance as 8.3 in- 
stead_of 7.5 miles. (2) From November 
16, 196, extend service on this route so as 
to embrace and end at Ville Platte, in- 
creasing distance 9.9 miles. 

Minnesota—41259. Sandstone 
east corner section 12 (n. 0.). From Novem- 
ber 15, 1926, change service so as to end 
at Duxbury (n. o.), omitting southeast 
corner section 12 (n. o.), decreasing dis- 
tance equal to 1.5 miles and back. 
f~ Nevada—75192, Oreana to 





to south- 





A-16088 (S). Transportation—Member | 
| of National Guard to camp of instruction. 
Where an officer of the National Guard | 


routes, discontinuances, mileages, and new | 


miles and back, six times a week. The post- | 


Rochester. 
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Personne 
Check-Up Ordered 


On Tire Service in 
Veterans Bureau 


Employes Will List Dates of 
Installation and Mileage 
to Compare With 
Contracts. 


In order to keep a closer check of the 
service obtained from tires furnished ve- 
hicles of the Veterans’ Bureau, John D. 
Cutter, Assistant Director, in charge of 
the Supply Service, has just directed field 
agents and employes to maintain records 
of performance of tires and tubes. These 
records are sought, according to Director 
Cutter’s order, to ascertain whether mile- 
age and service are received according 
to contracts and guarantees. The full 
text of the circular follows: 

It has come to the attention of this 
office that many of the field stations of 
the Bureau are keeping inadequate rec- 
ords of mileage and service secured from 
automobile tires. All automobile tires 
furnished by the Supply Service are pur- 
chased under the manufacturers’ stand- 
ard warranty of the American Rubber 
Association, and are guaranteed against 
defects in workmanship, and will be ad- 
justed on the basis of 8,000 miles of 
service. 

Desired Details Specified. 

In order to place the Bureau in a po- 
sition to establish claims against con- 
tractors for adjustment, all field stations 
to which motor transportation 1s as- 
signed, are instructed to keep and main- 
tain adequate records of performance 
of tires and tubes used. This record 
should consist of the name of the manu- 
facturer of the tire, its serial number 
and size; the date it was mounted and 
put in service; the wheel it was placed 
on (right or left front, right or left 
rear); the speedometer reading at that 
time; the date it became unserviceable 
and the speedometer reading at that time. 
When tires are changed from one wheel 
to another, note should be made to that 
effect on the record together with the 
speedometer. reading. 

It is not considered necessary to adopt 
a form for this,record. Officials at each 
station should U&Se their judgment in the 
manner of keeping the record. In sub- 
mitting requisitions for replacements, in- 
formation as to the name, serial number 
and mileage secured from the tire to be 
replaced should accompany the requisi- 
tion. 

The same record and _ information 
| should be carried and furnished on inner 





| tubes insofar as it appertains to them. 


| Lighthouse Tender Officer 


Loses Life in Snowstorm 


The death of J. A. Schneider, first 
| officer of the tender ‘“‘Amaranth,” in a 
| snowstorm on Isle Royale, Mich., Oc- 
| tober 17, has been reported to George 
R. Putnam, Commissioner of the Light- 
| house Service, Department of Com- 
| merce. 

According to the report, Schneider 
| and two others went ashore with two 
| companions. During a_ snowstorm, 
| which was followed by heavy rains, he 
| was lost from them. The island, a 


[ene November 16, 1926, end at Lower 


Rochester, omitting Rochester (post office 
discontinued), decreasing distance 1.5 miles. 


Schedules. 

Colorado—65108. Greeley to Briggsdale: 
Leave Greeley daily except Sunday 10.20 a.m 
Arrive Briggsdale by 11.30 a. m. Leave 
| Briggsdale daily except Sunday 12 m. Ar- 
rive Greeley by 1.10 p. m. Effective at 
once. 

65101. Julesburg to Holyoke: Leave 
Julesburg daily except Sunday on receipt 
of mail from train No. 13, due about 8.33 
a. m., but not later than 9.30 a. m. Ar- 
rive Holyoke in 242 hours. Leave Holyoke 
daily except Sunday 1 p. m. Arrive Jules- 

burg by 3 p. m. Effective at once. 
| Georgia—21998. Statesboro to Portal: 
Leave Statesboro daily except Sunday 12.30 
p. m. Arrive Portal by 1.30 p. m. Leave 
Portal daily except Sunday 3 p. m. Arrive 
Statesboro by 4 p.m. Effective November 
15, 1926. : 

Illinois—35134. Mozier to Pleasant Hill: 
| Leave Mozier daily except Sunday 6.30 a. 
m. Arrive Pleasant Hill by 11 a.m. Leave 
Pleasant Hill daily except Sunday on re- 
ceipt of mail from train due about 12.30 p. 
m., but not later than 1.30 p. m. Arrive 
Mozier in 4%% hours. Effective November 1, 
1926. 

Kansas—55998. Jewell to Jamestown: 
Leave Jewell daily except Sunday 4 p. m. 
Arive Jamestown by 6 p. m. Leave James- 
town daily except Sunday on receipt of 
mail from train due about 6.43 p. m., but 
not later than 7.30 Arive Jewell in 2 hours. 
Effective November 15, 1926. 

Louisiana—49227. Eunice to Ville Platte: 
Leave Eunice daily 6.30 a. m. Arrive Ville 
Platte daily 8 a. m. Arrive Eunice by 9 
a. m. Effective November 16, 1926. 

49209. Marksville to Centerpoint: Leave 
Marksville daily except Sunday on receipt 
of mail from train due about 9.1lo a. m., 
but not later than 10.30 a. m. Arrive 
Centerpoint in 2 hours. Leave Centerpoint 
daily except Sunday 7 a. m. Arive Marks- 
ville by 9 a. m._ Effective at once. 

Maine —1185. Mercer to Norridgewock: 
(April 1 to October 31): Leave Mercer daily 
except Sunday 4.25 a.-m. Arrive Norridge- 
wock by 6.45 a. m. Leave Norridigewock 
daily except Sunday on receipt of mail 
from train due about 10.18 a. m., but not 
Arrive Mercer in 3% 
Leave 


later than 12.30 p. m. 
hours. (November 1 to March 31): 
Mercer daily except Sunday 4.05 a.m. Ar- 
rive Norridgewock by 6.85 a. m. Leave 
Norridgewock daily except Sunday on re- 
ceipt of mail from train due about 4.04 
p. m., but not later taan 6.30 p. m. Arrive 
Mercer in 3% hours. Effective November 
1, 1926. 

1232. Livermore to Strickland: Leave 
Livermore daily except Sunday 1 p.m. Ar- 
rive Strickland by 2.30 p. m. Leave Stgick- 
land daily except Sunday on receipt of mail 
from train due about 3.10 p. m., but not 
later than 4 p. m. Arive Livermore in 1% 
hours. Effective at once. 

Minnesota—41259. Sandstone to Duxbury 
(n. 0.): (When motor vehicle can be used): 
Leave Sandstone daily except Sunday 8 a. 
m. Arrive Duxbury (n. 0.) by 10.15 a, m. 
Leave Duxbury (n. 0.) daily except Sunday 

10.30 a. m. Arrive Sandstone by 12.45 -p. 
‘|m. (When motor vehicle can not be used): 
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| Pp. 








Veterans 


Postmasters 


popular summer resort, is practically 
uninhabited at this time of the year. 

A searching party found him dead. 
The corner’s inquest held that death 
was due to heart failure. 

Commissioner Putnam states this is 
the second case of this kind in recent 
years. In 1920, the assistant keeper 
of Mary Island Lighthouse, Alaska, lost 
his life from exposure. 


Changes Announced 
In Mails Conveyance 


Two Shifts Made in Service by 
Railroads; Four Ordered in 
Electric Routes. 


W. Irving Glover, Second Assistant 
Postmaster General, Post Office Depart- 
ment, has just announced six changes 
in the railroad and electric car service. 
The full text of the announcement fol- 
lows: 

Railroad Service. 

Reinstated. 104808. From October 1, 
1926, the distance on that part of 
route 104808 of the Southern Railway 
Company from De Armanville by An- 
niston to McFall (Eastaboga Railroad 
Station), Ala., is stated as 19.59 in- 
stead of 19.60 miles, and from Blue 
Mountain, by Anniston to Oxford, Ala., 
as 5.20 instead of 4.60 miles. 

Discontinued. 108785. From Novem- 
ber 1, 1926, service by the Atlantic 
Coast Line Railroad Co., between Rocky 
Mount and Spring Hope, North Caro- 
lina, 18.38 miles, is discontinued. 

Electric Car Service. 

302125. From November 13, 1926, 
service by the Yonkers Railroad Co., 
betwen Yonkers and Mt. Vernon (N. 
Y. C. R. R. Sta.) N. Y., distance 3.93 
miles, is discontinued. 

311102. From November 2, 1926, 
service by the Houston Electric Com- 
pany, between Houston and Central 


Park Station, Texas, distance 3.60 miles; | 


and between Houston and Houston 
Heights, Texas, distance 4.98 miles, is 
discontinued. 

302178S. From November 6, 1926, 
service by the Public Service Railway 
Co., between Burlington (Penn. R. R. 
Sta.) and Florence, N. J., distance 5.10 
miles, is discontinued. 

305112. From November 6, 1926, 
service by the Dayton, Covington & 
Piqua Traction Co., between Dayton; 
Englewood, Union, West Milton, Lud- 
low Falls, Pleasant Hill and Covington, 
Ohio, 29.50 miles, is discontinued. 


Medical Advisory Council 
Meets in Veterans’ Bureau 


The office of the 
Council of the Veterans’ Bureau 
nounces that the semi-annual meeting of 
the Council will open at the Bureau, 
Monday, November 8. 


The meeting is expected to last several | 
days, the first of which will be given over | 


to receiving reports of subcommittees on 
actions taken at the last full meeting in 
April and to discussions of further mat- 
ters of policy on medical subjects. 
of medicine and 


ists in various lines 


surgery from practically all sections of | 


the country. . 


Changes Announced in Force of Rural Letter Carriers 


Leave Sandstone daily except Sunday 8 a. 
m. Arrive Duxbury (n. 0.) by 1 p. m. Leave 


Duxbury (n. 0.) daily except Sunday 2 p. m. | 
Effective No- | 


Arive Sandstone by 7 p. m. 
vember“15, 1926. 

Nevada—75192. Oreana to Lower Roches- 
ter: Leave Oreana daily except Sunday 8 
a. m. Arrive Lower Rochester by 
a.m. Leave Lower Rochester daily except 
Sunday 10 a. m. Arrive Oreana by 11.20 a. m. 
Effective November 16, 1926. 


Ohio—31992. Dayton to Covington: Leave | 


Dayton daily except Sunday 7 a. m. and 2.30 
p. m. 
. Leave Covington daily except 
Sunday 9 a.m. and 4.30 p. m. Arrive Day- 
ton by 10.50 p. m. and 6.20 p. m. Effective 
November 8, 1926 

Pennsylvania 10982. Baltimore 
Ohio railroad station at Connellsville to 
Unionstown: Leave Baltimore and Ohio 
railroad station at Connellsville daily ex- 


cept Sunday on receipt of mail from train | 
No. 17 due at 7.05 a. m. Arrive Uniontown | 


in 35 minutes. Effective November 8, 1926. 
_Virginia- 14994: Witt to Danville: Leave 
Witt gaily except Sunday 6.30 a. m. and 


| 2.30 p. m. Arrive Danville by 7 a. m. and 3 
Leave Danville daily except Sunday | 
Arrive Witt by | 


m, 
7.10 a. m. and 3.10 p. m. 
7.40 a.m. and 3.40 p. m. Effective November 
6, 1926. 

Washington 
Tailroad station (n, 0): Leave Mabton daily 
7 a. m. Arive Sunnyside railroad sation 
(n. 0.) by 8 a. m. Leave Sunnyside rail- 
road station (n. 0.) daily on receipt of mail 
from train due about 8.16a.m.,but not later 
than 9 a. m. Arrive Mabton in 1 hour. Ef- 
fective November 16, 1926. 

Kansas Jewell, by Randall, to 
Jamestown, 20 miles and back, six times a 
week. The postmaster at Jewell is author- 
ized to employ temporary star-rout service. 
under section 1396, Postal Laws and Regu- 


55998. 


lations, from Jewell, by Randall, to ‘James- | 


town and back, six times a-week, at not to 
exceed $900 per annum) effective November 
15, 1926, for transportation of first-class 
mail and newspaper mail only. 

Ohio—31992. Dayton, by 
Union, West Milton, Ludlow F alls, 
Pleasant Hill, to Covington, 29.5 miles and 
back, 12 times a week. Contract with H. R. 
Motter, of Clayton, under section 1396, 
Postal Laws and Regulations, for temporary 
star-route service from November 8, 1926, 
to June 30, 1927, at the rate of $2,975 per 
annum. 

Pennsylvania--10982, Baltimore and Ohio 
railroad station at Connellsville to Union- 
town, 13 miles, six times a week, one way 
only. The postmaster at Connellsville is 
authorized to employ temporary star-route 
Service, under section 1396, Postal Laws 
and Regulations, for the transportation of 
first-class and newspaper maily only, at not 
to exceed $1,020 per annum, effective No- 
vember 8, 1926 

Virginia—14994. Witt to Danville, 7 miles 
and back, 12 times a week. The postmaster 
at Danville is authorized to employ a 
temporary star-route service, under section 
1396, Postal Laws and Regulations, between 
Witt and Danville, 12 times a week, at not 
eaneding $60 a month, effective November 








| creases, expected during September. 


9.20 | 


Arrive Covington by 8.50 a. m. and | 
| 4.20 p. m. 


and | 


\ 
71362. Mabton to Sunnyside 


Englewood, | 
and | 
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ALL STATEMENTS HEREIN Art GIVEN ON OrrficiAL AUTHORITY ONLY 
AND WITHOUT Comment BY THE UNirtep STATES DATLy, 


Service 


Latest Government Documents 
and Publications 


DOCUMENTS described in this column are obtainable at prices stated from 

the Superintendent of Documents, Government Printing Office, Washing- 
ton, D.C. Digests are printed so they can be cut out and pasted on the Stand- 
ard Library-Index and File Cards, measuring 7.5 centimeters by 12.5 centi- 
meters, approximately 3 by 5 inches, used in. the majority of libraries in 


America, and filed for reference. 


Notice to Libraries: 


The Library of Congress card numbers are likewise given. 


Number enclosed in [ ] indicate an open card entry covering the serial] set 


as a whole. umbers enclosed in ( 


) indicate the Congressional Library card 


printed for an EARLIER issue of the document and substantially correct and 


usable for the reprint 


t Cards require about four week 
those ordering card@ from this list will occasionally have to wait; 


to prepare and print: 
the OUT 


check has its full significance. 


f 


HANDY BOOKS: Price List Number 73—First Edition: 


List of publications com- 


piled and issued by the Superintendent of Documents, Government Printing Office: 


Gratis distribution of this price list. 


[26-27401] 


fie “That is a good book to have around.” 
“PRIS expression is often heard in office, home and book store. We pick up a busi- 
ness manual from the office desk of a friend and the thought comes to us, even 


if not expressed in words. 


We glance through a household manual on our wife’s 


library table and the idea is reiterated. In looking for a gift book, perhaps at the 
bargain counter, we also run across books of a like character, evoking the same line 


of thought. 


“Although recognizing the value of such publications, we do not, however, always 
procure copies. Sometimes we are deterred by lack of the price, sometimes by the 
trouble involved, and perhaps more by sheer forgetfulness until the next time we see 


them. 


“The fact is not generally known, however, that a 
are published by the United States Government, and 
Documents at a nominal cost, and may be procured at a minimum trouble. 


reat number of ‘handy’ books 
old by the Superintendent of 
We have 


endeavored in this list to show a compilation, including valuable reference books, 
susceptible of practical use by laymen. The subjects include handbooks (commercial 
and industrial), household economy, medicine, first aid, electricity, radio, Army, 


forestry, building, and many others.” 


OCEAN FREIGHT RATES IN UNITED STATES FOREIGN TRADE» 


By A. E. 


Sanderson, Transportation Division, Bureau of Foreign and Domestic Commerce: 


Issued as TRADE INFORMATION BULLETIN NUMBER 434: 


per copy. 


Price, 10 cents 
26-27408 


AMERICAN business men have indicated, in their correspondence with the Depart- 

ment of Commerce, the need of a handy reference on the subject of ocean freight 
rates in foreign trade. It is the purpose of this bulletin to provide such a reference, 
outlining the structure of the rates and listing sources where quotations can be 


obtained. 


It is to the shipper’s advantage to know the factors which operate in fixing 
rates. With such knowledge he is in a position to arrange most economically for the 
transportation of his goods. Moreover, he can take proper action when seeking rate 
adjustments, since he is aware of the functions of shipping conferences and the 
scope of Government relation with respect to rates. 

The sources of rate quotations listed in this bulletin are the various shipping 
lines and their agents, a directory of which is provided, giving their addresses, the 
United States and foreign ports served by each line, and the nature of cargo carried. 

In addition to these sources, there are freight brokers, freight forwarders, and 
railway freight agents who can be consulted—the latter in connection with through 
export bills of lading. Listing of freight forwarders and of railway freight agents, 
together with statements of the services they render to shippers, may be obtained on 


application to this Bureau. 


Lists of freight brokers are not at present available, 


but their advertisements are to be found in the shipping journals, and their names 
and addresses are listed in the classified section of city directories. 


INDUSTRIAL EMPLOYMENT BULLETIN: Issued Monthly by the Department of 


Labor: 


VOLUME VI, NUMBER 8: Gratis distribution. 


[L 21-17] 


HE volume of employment in July was not only maihtained during August but 


gains were made ‘in many of the major industries. 


Forces employed in some of 


the automobile plants were augmented, with every indication that there will be 


further additions during September. 


This is also true of the coal-mining industry, 


both bituminous and anthracite showing an increase in production and employment. 


certain sections of West Virginia/ 


a | In the bituminous fields, a surplus of coal miners has been apparent for some months; 
Medical Adv ar | however, this surplus is diminishing and a scarcity of this class of help is reported in 


Seasonal activities in the lumber industry were retarded by forest fires, requir- 


ing large forces of men to eliminate this hazard. 


been closed are now operating. 


Many of the sawmills that have 


It is encouraging to report that the textile industry, 


which has been disappointing for months past, improved during August, with a 


brighter future outlook. 


The boot and shoe industry, after running on greatly curtailed schedules for 
some time past, increased bosh operating time and employment, with further in- 


Railroad employment showed an _ increase 
ae : ‘ | largely due to the movement of grain to the various markets. Metal mining is very 
h 1 is 34 s al- : : : ng is very 
The council is composed,of 34 special- | active, and a shortage of underground metal miners exists in Montana. 


Building, road construction, and municipal improvements continue to afford em- 
ployment to the majority of the building-trades men, to many semiskilled workers, 


and a large number of unskilled laborers. 


The industrial employment situation existing in the country today can be de- 


bright. 


| scribed as generally satisfactory, and the prospects for full fall employment are 


MONTHLY WEATHER REVIEW: VOLUME 54, NUMBER 6: W. B. NU MBER897: 


Issued by the Weather Bureau, Department of Agriculture. 


per year: 
ments. 


THE Special Articles of the present issue are: 


Subscription, $1.50 


Single copies, 15 cents each. These prices do not include the Supple- 


[ Agr.9-990] 
On the Solution of Problems of 


Atmospheric Motion by means of Model Experiments: Observing Water-surface 


Temperatures at Sea: 


Recent Investigations on the Energy in the Earth’s Atmos- 
phere, its Transformation and- Dissipation: 


Conference of the International Com- 


mission on Solar Radiation at Davos., and Alaska’s Mild Winter 1925-26. ; 


Navy Orders 


Orders issued to Naval officers under date 
of November 3, 1926: 

Lieut. Arthur S. Billings, det. Nav. Air 
Sta., Pensacola, Fla.; to U. S. S. Pennsyl- 
vania, VO Squad 1, Aircraft Squads., Battle 
Fleet. 

Lieut. William J. Waller, det. U. S. S. 
Pennsylvania, VO Sqd. 1, Aircraft Sqds., 
Battle Fleet; to U. S. S. West Virginia. 

Lieut. (j. g-) Worthington S. Bitler, det. 
Off. Nav. Commun.; to U. S. S. Osborne. 

Lieut. (j. g.) George C. Crawford, det. U. 


S. S. Reno; to temp. duty U. S. S. Chewink. 
Lieut. (j. g.) Wilber G. Jones, det. Off. 
Nav. Commun.; to U. S. S. Brooks. 
Lieut. (j. g.) John L. Pratt, det. U.S. S. 
Raleigh; to Nav. Air Sta., Pensacola, Fla. 
Ens. Virgil F. Gordinier, orders October 
14, 1926, to U. S. S. Eagle 47. revoked; 
to continued duty U. S. S. Robert Smith. 
Ens. Frederick K. Loomis, det. U. S. S. 
Nevada; to temp. duty U. S. S. Chewink. 
Pay Clk. Sebastian A. Biehn, to duty Nay. 
Yard, Puget Sound, Wash. 


Army Orders 


The Department of War has issued Spe- 
cial Orders No. 262 to Army personnel as 
follows: 


Infantry. 
Ferree, Capt. Floyd W., Organized Re- 
serves, Mobile, Ala., to Fort Howard, Md. 
So much of Par. 1, Special Orders No. 
246, as assigns Col. George S. Goodale, Inf., 


| to duty with 577th Eng. Bridge Train, is 
| amended to assign him to 577th Engineer 


Dump Truck Train. 

Grose, Capte John E., Walter Reed Gen- 
eral Hospital, Washington, D. C., and 
ordered to comply with Par. 38, Special 
Orders 112. ; 

Quartermaster Corps. 

Whitehead, Col. Henry C., Washington, 
D. C., to Fort Sam Houston, Tex., reliev- 
ing Col. Clyde E. Hawkins. 

Par. 2, Special Orders No. 257, relating 
to retirement of First Sgt. William’ Banks, 
amended to direct travel to procurement 
authority. 

Medical Corp?. 

Magee, Maj. James C., Fort McPherson, 
Ga., to Fort Myer, Va., upon arrival of Col. 
Will L. Pyles. . 

Villars, Maj. Horace S., Fort McDowell. 
Calif., to San Francisco, Calif. 

Other Branches. 

Kelly, Maj. John D., Cavalry, Fort Mon- 
roe, Va., to Langley Field, Va. 

Browning, Capt. Hardy P., Signal Corps, 
Washhington, D. C., to Richmond, Va. 

Spurr, Lieut. Col. John P., Coast Artilery, 
from Fort Winfield Scott, Calif., to San 
Francisco, Calif. 

Leaves of Absence. 

Mathewson, Second Lieut. Lemuel, Inf, 
2 months. 15 days. ; 

at, 


. 


Iry, First Lieut. Clarance N., Engineers, 
15 days. ; 
Moorman, Maj. Frank, General Staff, 3 
days. 

Reaves, 
2 days. 


Marine Corps Orders 


The Department of the Navy has issued 
the following orders to Marine Corps per- 
sonnel: 

Major C. E. Nutting, detached M. B,, 
Quantico, Va.,,to Headquarters Marine 
Corps, Washington, D. C. 

Capt. O. T. Francis, on November 10 de- 
tached Office of Naval Communications, 
Navy Department, Washington, D. C.,, to M. 
B., Quantico, Va. 

First Lieut. F. W. Bennett, detached R. 
R., Wakefield, Mass., to M. B., Navy Yard. 
Boston, Mass. 

First Lieut. St. J. R. Childs, resignation 
accepted to take effect November 19, 1926, 

First Lieut. W. A. Wachtler, on Novem- 
ber 10 detached Office of Naval Communica- 
tions, Navy Department, Washington, D. C., 
to M. B., Quantico, Va. 

Second Lieut. T. G. MacFarland, detached 
M. B., Nawy Yard, Philadelphia, Pa,, to M. 
B., Navy Yard, Washington, D. C. 

Second Lieut. R. B. Payne, resignation 
accepted to take effect November 12, 1926. 

Mar. Gnr. A. 0. Halter, detached R, R., 
Wakefield, Mass., to M. B., Quantico, Va, 

No changes were announced on November 
1 and 2 


Col. James H., General Staff, 


“Books and 


_ Publications 


Increase Registered 
In Postal Receipts in 
50 Industr-ial Cities 


Boise, Idaho, Leads List of 
Post Offices W ith Gain 
of 30.40 Per 
Cent. 


_The postal receipts at 680 industrial 
cities throughout the country for October 
showed an increase of 2.06 per cent over ~ 
those for the corresponding period im 
1925, the Post Office Department has just 
announced, Total receipts amounted to 
$3,420,923.50 for October, as against 
$3,351,972.48 for October a year ago, am 
increase of $68,951.02 in last month’s re~ 
ceipts over those for October, 1925. 

Boise, Idaho, with an increase of 34.70 


per cent led all the cities in the precent— 
age of increase, 


Increase Is Shown. 

The full text of the department’s an- 
nouncement follows: 

With but 26 business days in October 
1926, as compared with 27 days for t e 
Same month last year, postal receipts at 
50 industrial cities throughout the coun- 
try for last month showed an increase of 
2.06 per cent over those for the corre— 
sponding period in 1925, according to 


figures made public toda 
y by Postmas- 
ter General New. F = 


Boise, Idaho, Leads, 


The total receipts for the 50 cities 
amounted to $3,420,923.50 for October 
1926, as against $3,8351,9°72.48 for October 
: aged jo an increase of $68,951.02 in 
ast’ month’s receipts ver F 
a receipts Over those for Oc- 

Boise, Idaho, with an increase of 34.70 
per cent, led all the cities in the percent— 
age of increase. Reno, Nev., with 22.44 
per cent increase, was second, while 
Sprinfiled, Ill, with an increase of 15.66 
per cent, ranked third. 

The summary follows: 
Offices Oct., 1926 
Springfield, 0. 288,119.22 
Oklahoma ..,, 147,054.89 
Albany 140,735.0 
Scranton 100,595.01 
Harrisburg... 154,500.88 
San Antonio. 104,822.03 
Spokane 96,746.84 
Oakland 171,212.36 
Birmingham.. 139,838.34 
94,310.09 
16,767.07 
74,003.12 
77,310.21 
83,282.10 
76,914.56 
77,276.67 
73,363.10 
67,714.95 
77,366.44 
68,769.85 
61,189.98 
67,687.87 
66,740.91 
62,553.81 
58,814.70 
69,219.61 
67,668.68 
57,788.28 
50,520.07 
47,355.55 
67,331.31 
47,602.42 
35,543.71 
44,787.60 
38,003.86 
38,829.93 
31,871.33 
39,608.68 
28,673.05 
25,864,03 
30,537.80 
31,691.79 
22,644.98 
34,128.62 
30,308.00 
22,883.75 
16,290.59 
18,429.65 
14,605.87 
11,044.22 


Oct., 1925 
254,622.41 
128,006.66 
138,162.24 
94,305.02 
135,408.47 
97,574.60 
_ 98,747.94 
164,490.98 
137,975.10 
96,694.89 
83,221.32 
15,650.19 
91,778.62 
90,571.03 
68,904.80 
79,320.21 
79,708.24 
71,833.79 
78,887.76 
67,924.31 
61,856.26 
58,522.34 
66,951.49 
61,355.86 
58,785.85 
75,039.37 
63,945.95 
{1688.81 
49,223.45 
48,644.5°7 
63,937.86 
53,123.90 
39,731.05 
44,110.83 
35,597.90 
35,311.14 
37,133.09 
36,920.98 
30,756.39 
29,208.54 
31,153.13 
31,309.81 
21,606.17 
35,162.90 
22,500.00 
20,497.77 
15,930.94 
15,052.54 
15,288.18 
11,846.84 


Fort Wayne.. 


seobes 
Little Rock... 
Sioux City... 
Bridgeport ... 
Portland 
St. Joseph ... 
Springfield, Ill. 
Trenton 
Wilmington .. 
Madison 
South Bend .. 
Charlotte ..... 
Savannah ...._ 
Cedar Rapids.. 
Charlestown .. 
Chattanooga .. 
Schenectady .. 
Lynn 
Shreveport ... 
Columbia ..... 
Fargo 
Sioux Falls... 
Waterbury ... 
Pueblo ....<. 
Manchester .. 
Lexington .... 
PROGNIX ....... 
Butte 


Boise 
Burlington ... 
Cumberland .. 
Reno 
Albuquerque .. 
Cheyenne .... 


3,420,923.50 3,351,972.48 


Nine Are Appointed 
To Postmasterships 


Positions in Offices of Fourth- 
Class Filled im Various: 
Parts of Country. 


The Post Office Department hs just 
announced the appoint ment of nine fourth 
class postmasters in various parts of the 
country. 

The full text of the Department’s an- 
nouncenment follows: 

Roll, Yuma County, Ariz., John R. Roll, 
new office; present address, Welltom, 
Ariz. 

Warner Springs, San Diego County, 
Calif., Miss Lilla M. Woodward vice Guy 
K. Woodward, deceased; Mr. Juan S. de 
Sote, acting. 

Atlanta, Phelps County, Neb, Mrs. 
Maude L. Brockett wice Miss Elma MM. 
Kearns, resigned; N- FE. David, acting. 

Peden, Alleghany County, N. C., Mrs. 
Ella Edwards vice Hobart C, Weaver, re— 
signed; Mrs. Ella Edwards, acting. 

Hazel, Seminole County, Okla, Miss 
Jewell Houston vice M-rs. Mary E. Carder, 
resigned; Miss Jewell Houston, acting. 

Soppitt, Butler County, Pa, John Ne 
Blair vice Ralph S. Blair, resigned. 

Saint Andrews, Franklin County, Tenn., 
Samuel C. Martin vice Joseph 8, Lackey, 
resigned; Samuel C. Martin, acting. 

Porvenier, Presidio County, Texas, Mrs. 
Mary Coe Daniel, new office; present ad— 
dress, Valentine, Texas. 

Lookout, Fayette County, W. Va, Johm 
G. Allport vice William R, Herndon, re- 
signed, 
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Complete List of Winners in Elections November 2 


Announced by 


Senatorial Deadlock 
Disclosed as Existing 


Democrats and Republicans in 
Tie, ark One Seat Held by 
Farmer-Laborite. 


A list of the Representatives-elect and 
Senators-elect to the next (Sewentieth) 
Congress Was published as a House 
pamphlet om November 6, showing the 
political stremgth of the two Houses of 
Congress as the result of the general 
election of November 2. It was compiled 
by William ‘Tyler Page, Clerk of the 
House. Mr. Page said the list is un- 
officigl in the sense that latex returns 
may show some changes, but that this 
was improbable. 

The list shows the political 
of the two HLouses as follows: 

Senate: Republicans 47, Democrats 47, 
Farmer Labor 1, Vacancy (Maine) 1. 
Total membership of the Senate is 96. 

House: Republicans 287, Democrats 
195, Farmex Labor 2, Socialist 1. Total 
membership Of the House is 435. 

The complete list follows: 


strength 


‘List Is Giwen 
In Full Text 


Those marked “ served in the Sixty- 
tinh Congress. Those marked 7 served 
ina previous Congress) Whole number 
435. Predecessors of incoming Members 
in brackets [ J. 

Alabama——1, John McDuffie*™ 
Monroeville; 2, Lister Hill* 
Montgomery; 3, Henry B. 
(Dem.), Ozark; 4, Lamar Jeffers* 
(Dem.), Anniston; 5, William B. Bowl- 
ingt (Dem.), Lafayette; 6, William B. 
Oliver* (Dem.), Tuscaloosa; 7, Miles C. 
Allgood* (Dem.), Allgood; 8, Exdward B. 
Almon* (Demn.), Tuscumbia; 9, George 
Huddleston®™  (Dem.), Birmingham; 10, 
William B. Bankhead* (Dem.), Jasper. 

Arizona—At Large, Lewis D. Douglas 
[Carl Hayden] (Dem.), Phoenix. 

Arkansas ——1, William J- Driver* 
(Dem.), Osceola; 2, William A. Oldfield* 
(Dem.), Batesville; 3, John N. ‘Tillman* 
(Dem.), Fayetteville; 4, Otis Wingo* 
(Dem.), De Queen; 5, Heartsill Ragon* 
(Dem.), Clarkesville; 6, James B. Reed* 
(Dem.), Lonoke; 7, Tilman B.  Parks* 
(Dem.), Hope. 

Califor nia—l, Clarence F. Lea* 
(Dem.), Samta Rosa; 2, Harry L.: Engle- 
bright* (R.), Nevada City; 3, Charles F. 
Curry* (R.}, Sacramento; 4, Florence P. 
Kahn* (R.). San Francisco; 5, Richard 
J..Welch* (R.), San Francisco; 6, Albert 
E. Carter* @©R.), Oakland; 7, Henry E. 
Barbour* (R.), Fresno; 8, Axvthur M. 
Free* (R.), San Jose; 9, W. EL. Evans 
(Walter F. Lineberger] (R.), Glendale; 
10, Joe Crail [John D. Fredericks] (R.), 
Los Angeles; 11, Philip D. Swing* (R.), 
El Centro. 

Colorado—1, William N. Vaile * (R.), 
Denver; 2, Charles B. Timberlake* (R.), 
Sterling; 3, Guy U. Hardy* (R-.), Canon 
City; 4, Edward T. Taylor* (Demz:.), Glen- 
wood Springs. 

Connecticut—1, E. Hart Fenn* (R.), 
Wetherfield; 2, Richard P. E°reeman* 
(R.), New London; 3, John Q. Tilson* 
(R.), New Haven; 4, Schuyler Marriett* 
(R.), Stamford; 5, James P. Glymn* (R.), 
Winsted. 

Delaware——at large, Robert G. Hous- 
ton, Georgetown. 

Florida—1, Herbert J. Drane* (Dem.), 
Lakeland; 2, R. A. Green* (Dem), 
. Starke; 3, Tom A. Yon [John Hi. Smith- 

wick] (Dem.), Tallahassee; 4, William J. 
Sears* (Dem.), Kissimmee. 

Georgia—1, Charles G. E-dwards* 
(Dem.), Savannah; 2, E. E. Cox* (Dem.), 
Camilla; 3, Charles R. Crisp* (Dem.), 
Americus; 4, William C. Wright* (Dem.), 
Newnan; 5, Leslie J. Steele [ William D. 
Upshaw] (€Dem.), Decatur; 6, Samuel 
Rutherford* (Dem.), Forsyth; 7, Malcolm 
C. Tarver [Gordon Lee] (Dem-.), Dalton; 
8, Charles EY. Brand* (Dem.), Adthens; 9, 
Thomas M. Bell* (Dem.), Gainesville; 10, 
Carl Vinson** (Dem.), Milledgeville; 11, 
William C. Lankford* (Dem.), Douglas; 
12, Williama W. Larsen* (Dem.), Dublin. 

Idaho—1, Burton L. French* (Rep.), 
Moscow; 2, Addison T. Smith* (Rep.), 
Twin Falls. 


(Dem.), 
(Den.), 
Steagall* 


Seven Democrais 
Named aire Illinois 


Illinois—-1, Martin B. Maddem* (Rep.), 
Chicago; 2, Morton D, Hull* (Rep.), Chi- 
cago; 3, Elliott W. Sproul* (Rep.), Chi- 
cago; 4, Thomas A. Doyle* (Dem.), Chi- 
cago; 5, Adolph J. Sabath* (Dem.), Chi- 
cago; 6, James T. Igoe [John J. Gorman], 
(Dem.), Chicago; 7, M. Alfred Michael- 
son*, (Rep-), Chicago; 8, Stanley H: 
Kunz* (Dem.), Chicago; 9, Fred A. Brit- 
ten* (Rep.)}, Chicago; 10, Carl R. Chind- 
blom* (Rep.), Chicago; 11, Frank R. 
Reid* (Rep.), Aurora; 12, Johm T. Buck- 
bee* (Derm.), Rockford; 18, "William R. 
Johnson* ( Rep.), Freeport; 14, John C, 
Allen* (Rep.), Monmouth; 15, Edward 
J, King* (Rep.), Galesburg; 16, William 
EK. Hull* (Rep.), Peoria; 17, EXomer W. 
Hall [Frank H, Funk] (Rep-), Bloom. 
ington; 18, William P. Holaday (Rep.), 
Georgetown; 19, Charles Adkins* (Rep), 
Decatur; 10, Henry T. Raineyw* (Dem.), 
Carrollton; 21, J. Earl Major¢ [Loren E, 
Wheeler] €Dem,), Hillsboro; 22, Ed. M. 
Irwin* (Rep.), Belleville; 28, William W. 
Arnold* €Dem.), Robinson; 24, Thomas 
8. Williams* (Rep,), Louisville; 25, Ed- 
ward E. Denison‘ (Rep.), Marion. 

At Large—Richard Yates* (Rep.), 
Springfield; Henry R. Rathbone* (Rep.), 
Kenilworth. 

Indiana——1, Harry E. BReowhbottom* 
(R.), Evansville; 2, Arthur HH. Green- 
wood* (Dem.), Washington; 3, Frank 
Gardner* (€Demn,), Scottsburg; 4, Harry 
C. Canfield* (Dem.), Batesville; 6, Noble 
J, Johnson* (R.), Terre Haute; 6, Rich- 
ard N. E:lliott* (R.), Connersville; 7, 
Ralph E. Updike, Sr.* (R.), Indianap- 
dis; 8, Albert H. Vestal* (R.), Anderson; 


9, Fred S. Purnell* (R.), Attica; 10, Wil- 
liam R. Wood* (R.), Lafayette; 11, Al- 
bert R. Hall* (R), Marion; 12, David 
Hoge* (R.), Fort Wayne; 138, Andrew J. 
Hickey* (R.), Laporte. 

lowa—1, William F. Kopp* (R.), 
Mount Pleasant; 2, F. D. Letts* (R.), 
Davenport; 3, T. J. B. Robinson* (R.), 
Hampton; 4, Gilbert N. Haugen* (R.), 
Northwood; 5, Cyrenus Cole* (R.), Cedar 
Rapids; 6, C. William Rayseyer* (R.), 
Bloom field; 7, Cassius C. Dowell* (R.), 
Des Moines; 8, Lloyd Thurston* (R.), 
Osceola; 9, William RR. Green* (R.), 
Council Bluffs; 10, L. J. Dickinson* (R.), 
Algona; 11, William D. Boies* (R.), 
Sheldon. 

Kansas—1, Daniel 
(R.). Leavenworth; 2, U. 8S. Guyert 
[Chauncey B. Little] (Rep.), Kansas 
City; 3, W. H. Sproul* (R.), Sedan; 4, 
Homer Hoch* (R.), Marion; 5, James G. 
Strong* (R.), Blue Rapids; 6, W. H. 
Clark [Hays B. White] (Dem.), Hoxie; 
7, Clifford R. Hope [J. N-. Tincher] (R.), 
Garden City; 8, William A. Ayres* 
(Dem.), Wichita. 

Kentucky—1, W. V. Gregory [Alben 
W. Barkley] (Dem.), Mayfield; 2, David 
H. Kincheloe* (Dem.), Madisonville; 3, 
John W. Moore* (Dem.), Morgantown; 
4, Henry D. Moorman [Ben Johnson] 
(Derm.), Hardinsburg; 5, Maurice H. 
Thatcher* (R.), Louisville; 6, Orie 5. 
Ware [Arthur B. Rouse] (Dem.), Cov- 
ington; 7, Virgil Chapman* (Dem.), 
Paris; 8, Ralph Gilbert* (Dem.), Shelby- 
ville; 9, Fred M. Vinson* (Dem.), Louisa; 
10, Kate G. Langley [Andrew J. Kirk] 
(R.), Pikesville; 11, John M. Robsion* 
(R.), Barbourville, 


R. Anthony, Jr.* 


Loaisiana Delegation 


Solidly Democratic 

Louisiana—l, James O’Connor* 
(Dem.), New Orleans; 2, J. Zach Spear- 
ing™ (Dem.), New Orleans; 3, Whitmell 
P. Martin® (Dem.), Thibodeaux; 4, John 
N. Sandlin* (Dem.), Minden; 5, Riley J. 
Wilson* (Dem.), Ruston; 6, Bolivar E. 
Kemp* (Dem.), Amite; 7, Ladislas La- 
zaro* (Dem.), Washington; 8, James B. 
Aswell* (Dem.), Natchitoches. 

Maine—1, Carroll L. Beedy* (R.), 
Portland; 2, Wallace HH. White, Jr.* 
(R.}. Lewiston; 3, John E. Nelson* (R.), 
Augusta; 4, Ira G. Hersey* (R.), Houl- 
ton. 

Marylani—1, T. Alan Goldsborough* 
(Dem.), Denton; 2, William P. Cole, Jr. 
[Millard E. Tydings] (Dem.), Towson; 
8, Vincent L. Palmisano [John Philip 
Hill] (Dem.), Baltimore; 4, J. Charles 
Linthicim* (Dem.), Baltimore; 5, 
Stephen W. Gambrill* (Dem.), Laurel; 
6, Frederick N. Zihlman* (R.), Cumber- 
land. 

Massachusetts—1, Allen T. Treadway* 
(R.), Stockbridge; 2, Henry L. Bowles* 
(R.), Springfield; 3, Frank H. Foss* 
(R.), Fitchburg; 4, George R. Stobbs* 
(R.). Worcester; 5, Edith Nourse 
Rogers* (R.), Lowell; 6, A. Piatt An- 
drew* (R.), Gloucester; 7, Wm. P. Con- 
nery, jr.* (Dem.), Lynn; 8, Frederick W. 
Dallinger* (R.), Cambridge; 9, Charles 
L. Underhill* (R.), Somerville; 10, John 
J. Douglass* (Dem.), Boston; 11, George 
Holden Tinkham* (R.), Boston; 12, 
James A. Gallivan* (Dem.), Boston; 18, 
Robert Luce* (R.), Waltham; 14, Louis 
A. Frothingham* (R.), Easton; 15, 
Joseph W. Martin, jr.* (R.), North At- 
tleboro; 16, Charles L. Gifford* (R.), 
Cotuit. 

Michigan—1, Robert H. Clancy; [John 
B. Sosnowski] (R.), Detroit; 2, Earl C. 
Michener* (R.), Adrian; 3, Joseph L. 
Hooper* (R.), Battle Creek; 4, John C. 
Ketcham* (R.), Hastings; 5, Carl. E. 
Mapes" (R.), Grand Rapids; 6, Grant M. 
Hudson* (R.), East Lansing; 7, Louis C. 
Cramton* (R.), Lapeer; 8, Bird J. Vin- 
cent* (R.), Saginaw; 9, James C. Mc- 
Laughlin* (R.), Muskegon; 10, Roy O. 
Woodruff* (R.), Bay City; 11, Frank P. 
Bohn [Frank D. Scott] (R.), Newberry; 
12, W. Frank James* (R.), Hancock; 13, 
Clarence J. McLeod* (R.), Detroit. 

Minnesota—1, Allen J. Furlow* (R), 
Rochester; 2, Frank Clague* (R.), Red- 
wood Falls; 3, August H. Andresen* 
(R.). Red Wing; 4, Melville J. Maas [Os- 
car E. Keller], (R.), St. Paul; 5, Walter 
H. Newton* (R.), Minneapolis; 6, Harold 
Knutson’ (R.), St. Cloud; 7, 0. J. Kvale* 
(Farm-Labor), Benson; 8, William L. 
Carss* (Farm-Labor), Proctor; 9, C. G. 
Selvig [Knud Wefald] (R.), Crookston; 
10, Godfrey G. Goodwin* (R.), Cam- 
bridge. 

Mississippi — 1, John E, Rankin* 
(Dem.), Tupelo; 2, Bill) G. Lowrey* 
(Dem.), Blue Mountain; 3, W. M. Whit- 
tington* (Dem.), Greenwood; 4, Jeff 
Busby* (Dem.), Houston; 5, Ross A. Col- 
lins* (Dem.), Meridian; 6, T. Wevber 
Wilson* (Dem.), Laurel; 7, Percy E. 
Quin* (Dem.), McComb; 8, James W. 
Collier* (Dem.), Vicksburg. 


Only Four Republicans 


Elected in Missouri 

Missouri—1, M. A. Romjue* (Dem), 
Macon; 2, Ralph F. Lazier* (Dem.), 
Carrollton; 3, Jacob L. Milligan* (Dem), 
Richmond; 4, Charles L. Faust* (R.), 
St. Joseph; 5, George H. Combs, jr. 
[Edgar C. Ellis] (Dem.), Kansas City; 
6, C. C. Dickinson* (Dem.), Clinton; 
7, Samuel C. Major* (Dem.), Fayette; 
8, William L. Nelson* (Dem.), Colum- 
bia; 9, Clarence Cannon* (Dem.), Els- 
berry; 10, Henry F. Niedringhaus 
[Cleveland A. Newton] (R.), St. Louis; 
11, John). Cochran* (Dem.), St. Louis; 
12, Leonidas.C. Dyg@r* (R.), St. Louis; 
13, Clyde Williams [Charles E. Kiefner] 
(Den.), Hillsboro; 14, James F. Ful- 
bright} [Ralph E. Bailey] (Dem.), 
Donephan; 15, Joe J. Manlove* (R.), 
Joplin; 16, Thomas L. Rubey* (Dem.), 
Lebanon. F 

Montana—1, John M. Evans* (Dem.), 
Missoula; 2, Scot Leavitt* (R.), Great 
Falls. 

Nebraska—1, John H. Morehead* 
(Dem.) Falls City; 2, Willis G. Sears® 
(R.), Omaha; 3, Edgar Howard* 
(Denm.), Columbus; 4, John N. Norton 
[Melvin 0. McLaughlin] (Dem.), Pork: 


William Tyler Page. Clerk of House 


—— 


One Socialist Named 
For Lower Chamber 


Victor Berger Reelected From 
Milwaukee, Without Any 
Change iz Control. 


5, Ashton C. Shallemberger* (Dem.), 
Alma; 6, Robert G. Simmons* (R.) 
Scottsbluff. 

Nevada—At Large, Samuel S. Arentz* 
(R.), Simpson. 

New Hampshire—1, 
(R.), Laconia; 2, 
(R.), Nashua. 

New Jersey—1, Charles A. Wolverton 
[Francis F. Patterson, jr.] (R.), Cam- 
den; 2, Isaac Bacharach* (R.), Atlantic 
City; 8, Harold G. Hoffman [Stewart Hi. 
Appleby] (R.), South Amboy; 4, Charles 
A. Eaton* (R.), North Plainfield; 5, 
Ernest R. Ackerman* (R.), Plainfield; 6, 
Randolph Perkins* .€ R.), Woodcliff Lake; 
7, George N. Segexr* (R.), Passaic; 8, 
Paul J. Moore [Herbert W. Taylor] 
(Den.), Newark; 9, Franklin W. Fort* 
(R.), East Orange; 10, Frederick R. Lehi- 
bach* (R.), Newark; 11, Oscar L. Auf 
der Heide* (Dem.), West New York; 12, 
Mary 2. Norton* (Dem.), Jersey City. 

New Mexico—At lLarge—John Mor- 
row* (Dem.), Raton. 

New York—1, Robert L. Bacon* 
( Rep.), Westbury; 2, John J. Kindred* 
(Den.), Astoria; 3, George W. Lindsay* 
( Dem.), Brooklyn; 44, Thomas H. Cullen* 
(Dem.), Brooklyn; 5, Loring M. Black, 
jr.* (Dem.), Brooklyn; 6, Andrew L. 
Somers* (Dem.), Brooklyn; 7, John F. 
Quayle* (Dem.), Brooklyn; 8, Patrick J. 
Carley [William FE. Cleary] (Dem.), 
Brooklyn; 9, David J. O’Connell* (Dem.), 
Brooklyn; 10, Emanuel Celler* (Dem.), 
Brooklyn; 11, Annimg S. Prall* (Dem.), 
W. New Brighton; 12, Samuel Dickstein* 
€Den.), New York City; 13, Christopher 
BD. Sullivan,” (Dem.), New York City; 
14, William I. Sirovich [Nathan D. Perl- 
rman] (Dem.), New York City; 15, John 
J. Boylan* (Dem.), New York City; 16, 
John J. O’Connor* (Dem.), New York 
City; 17, William "W. Cohen [Ogden LL. 
Mills] (Dem.), New York City; 18, John 
EF. Carew* (Dem.), New York City; 19, 
Sol Bloom* (Dem.), New York City; 20, 
Fiorello H. LaGuardia* (Rep.), New 
York City; 21, Royal H. Weller* (Dem.), 
Wew York City; 22, Anthony J. Griffiin* 
q€Den.), New York City; 23, Frank 
Oliver* (Dem.), Bronx; 24, James M. 
Fitzpatrick [Benjamin L. Fairchild] 
€Den.), Bronx; 25, J. Mayhew Wain- 
wright* (Rep.), Rye; 26, Hamilton Fish, 
jr-* (Rep.), Garrison; 27, Harcourt J. 
Prait* (Rep.), Highland 28, Parker 
Corning* (Dem.), Albany; 29, James S. 
Parker* (Rep.), Salem; 30, Frank Crow- 
ther* (Rep.), Schenectady; 31, Bertrand 
Hi. Snell* (Rep.), Potsdam; 31, Thaddeus 
C. Sweet* (Rep.), Phoenix; 33, Frederick 
MM. Davenport* (Rep.), Clinton; 34, John 
D. Clark} [Harold S, Tolley] (Rep.), 
Fraser; 35, Waltex> W. Magee* (Rep.), 
Syracuse; 86, John Taber* (Rep.), Au- 
burn; 37,.Gale Hi. Stalker* (Rep.), 
Elmira; 38, Meyer Jacobstein* (Dem.), 
Rochester; 39, Archie D. Sanders* 
(Rep.), Stafford; 40, S. Wallace Demp- 
sey” (Rep.), Lockport; 41, Clarence Mac- 
Gregor* (Rep.), Buffalo; 42, James M. 
Mead* (Dem.), Buffalo; 43, Daniel A. 
Reed* (Rep.), Dunkirk. 


Fletcher Hale* 
Edward H. Wason* 


Six Democrats Win 
Seats From Ohio 


North Carolina——1, Lindsay Warren* 
(Dem.), Washington; 2, John H. Kerr*™ 
(Dem.), Warrenton; 3, Charles L. Aber- 
nathy* (Dem.), New Bern; 4, Edward W. 
Pou* (Dem.), Smithfield; 5, Charles IM. 
Stedman* (Dem.), Greensboro; 6, Homer 
L. Lyon* (Dem.), Whiteville; 7, William 
C. Hammer* (Dem.), Asheboro; 8, Rob- 
ert L. Doughton* (Den.), Laurelsprings; 
9, Alfred L. Bulwinkle* (Dem.), Gas- 
tonia; 10, Zebulom Weaver* (Dem.), 
Asheville. 

North Dakota—1, Olger B. Burtness* 
(R.), Grand Forks; 2, Thomas Hall* (R.), 
Bismarck; 8, James H. Sinclair* (R.), 
Kenmare. 

Ohio—i, Nicholas Longworth* (R-.), 
Cincinnati; 2, A. EX. B. Stephens* (R.), 
North Bend; 3, Roy G. Fitzgerald* (R.)>, 
Dayton; 4, W. T. Fitzgerald* (R.), Green- 
ville; 5, Charles J. Thompson* (R.), De- 
fiance; 6, Charles OC, Kearns* (R.), 
Amelia; 7, Charles Brand’ (R.), Urbana; 
8, Brooks Fletcher* (Dem.), Marion; 9, 
W. W. Chalmers* (R.), Toledo; 10, 
Thomas A. Jenkims* (R.), Ironton; 11, 
Mell G. Underwood* (Dem.), New Lex- 
ington; 12, John C. Speaks* (R.), Coluum- 
bus; 13, James T. Begg* (R.), Sandusky; 
14, Martin L. Davey* (Dem.), Kent; 15, 
C. Ellis Moore* €R.), Cambridge; 16, 
John McSweeney* (Dem.), Wooster; 17, 
William M. Morgan* (R.), Newark; 18, 
Frank Murphy* €R.), Stubenville; 19, 
John G, Cooper* CR.), Youngstown; 20, 
Charles A. Mooney™ (Dem.), Cleveland; 
21, Robert Crosser™ (Dem.), Cleveland; 
22, Theodore EF. Burrton* (R.), Cleveland. 

Oklahoma—l, Ewerett B. Howard? [S. 
J. Montgomery] ( Den.), Tulsa; 2, Wil- 
liam W. Hastings* (Dem.), Tablequah; 
3, Wilbur Cartwright [Charles D. Car- 
ter] (Dem.), McAlester; 4, Tom D. Mc- 
Keown* (Dem.), Ada; 5, F. B. Swank* 
(Dem.), Norman; 6, Jed Johnson [Elmer 
Thomas] (Dem.), Anadarko; 7, James 
V. McClintic* (Dem.), Snyder; 8, M. C. 
Garber* (R.), Enid. 

Oregon—1, Willis C. Hawley* (R.), 
Salem; 2, Nicholas J. Sinnott* (R.), The 
Dalles; 8, M. E. Cruumpacker* (R.), Port- 
land. 

Pennsylvania—1, James M. Hazlett 
[William S. Vare] (R.), Philadephia; 2, 
George S. Graharm™ (R.), Philadelphia; 
8, Harry C. Ransley~ (R.), Philadelphia; 
4, Benjamin M. Golder* (R.), Philadel- 
phia; 5, James J. Connolly* (R.), Phila- 
delphia; 6, George A. Welsh* (R.), Phila- 
delphia; 7, George P. Darrow* (R.), 
Philadelphia; 8, Thomas §, Butler* (R.), 
West Chester: 9, Henry W. Watson* 


Primaries 
Elections 


(R.), Langhorne; 10, William W. Griest* 
(R.), Lancaster; 11, Laurence H. 
Watres* (R.), Seranton; 12, John J. 
Casey} [Edmund N. Carpenter] (Dem.), 
Wilkes-Barre; 23, Cyrus M. Palmer 
[George F. Brummm] (R.), Pottsville; 14, 
Robert G. Bushomg [Charles J. Esterly] 
(R.), Sinking Spring; 15, Louis T. Me- 
Fadden (R.), Ccanton; 16, Edgar R. 
Kiess* (R.), Williamsport; 17, Frederick 
W. Magrady* (3R.), Mount Carmel; 18, 
Edward M. Beers* (R.), Mount Union; 
19, I. H. Doutrich [Joshua W. Swartz] 
(D.), Harrisburg; 20, J. Russell Leeech 
{Anderson H. Walters) (R.), Ebensburg; 
21, J. Banks Kurtz* (R.), Altoona; 22, 
Franklin Menges* (R.), York; 23, J. 
Mitchell Chase [ William I Swoope] CR.), 
Clearfield; 24, Seamnuel A. Kendall* €R.), 
Meyersdale; 25, EXenry W. Temple* CR.), 
Washington; 26, J. Howard Swick 
[Thomas W. Phillips, jy.) (R.), Beaver 
Falls; 27, Nathan L. Strong* €R.), 
Brookville; 28, Tomas (. Cochran [ Har- 
ris J. Bixler] (3®.), Mercer; 29, Milton 
W. Shreve* (R.), Erie; 30, Everett Kent} 
[William R. Coyle] (Dem.), Bangor; 31, 
Adam M. Wyant* (R.), Greensburg; 32, 
Stephen G. Porter* (R.), Pittsburgh; 
83, M. Clyde Keliy* (R.) Edgewood; 34, 
John M. Morin® (R,), Pittsburgh; 35, 
Harry A. Estep [James M. Magee] (€R.), 
Pittsburgh; 36, G@uy E. Campbell* €R.), 
Crafton. 


Rhode Islarac# Goes 


Solidly Repeablican 

Rhode Islarid——1, Carl Burdick* (€R.), 
Newport; 2, Richard §. Aldrich* (€R.), 
Warwick; 3, Louis Monast (Jeremiah E. 
O'Connell (R.), RPPawtucket. 

South Carolima—1, Thomas S. Mce- 
Millan* (Dem.)}, Charleston; 2, Butler 
B. Hare* (Derm.), Saluda; 3, Fred H. 
Dominick* (Dexm.), Nemberry; 4, John 
J. MeSwain* €WDem.), Greenville; 5, 
William F. Stevenson" (Dem.), Cheraw; 
6, Allard H. Gasque* (Dem.), Florence; 
7, Hampton P. Fulmer* (Dem.), Orange- 
burg. 

South Dakot#i—1, Charles A. Chrris- 
topherson* (R.)}, Sioux Falls; 2, Royal 
C. Johnson* (R.), Aberdeen; 3, William 
Williamson* (R.), Custer. 

Tennessee—1, B. Carroll Reece™ €R.), 
Butler; 2, J. ‘Will Taylor* (R.), La 
Follette; 8, S. ID. McReynolds* (Dem.), 
Chattanooga; 4, Cordell Hull* (Dem.), 
Carthage; 5, Fewwin L. Davies* (Dem.), 
Tullahoma; 6, Joseph W., Byrns* 
(Dem.), Nashville; 7, Edward E. Eslick 
(Dem.), Pulaski; &, Gordon Browning* 
(Dem.), Huntimgdon; 9, Finis J. Gar- 
rett* (Dem.), WDrresden; 10, Hubert F. 
Fisher* (Dem.}, Memphis. 

Texas+1, EXSugene Black* 
Clarksville; 2, John C. Box* 
Jacksonville; 3, 


(Den.), 
(Den), 
Morgan G. Sanders* 
(Dem.), Cantom; 4, Sam Rayburn‘ 
(Dem.), Bonham; 5, Hatton W. Sum- 
ners* Dem.), Dallas; 6, Luther A. 
Johnson* (Dem.), Corsicana; 7, Clay 
Stone Briggs* (Dem.), Galvestom; 8, 
Daniel E. Garrett* (Dem.), Houston; 9, 
Joseph J. Mans field* (Dem.), Columbus; 
10, James P. Buchanan* (Dem.), Bren- 
ham; 11, Tom Connally* (Dem.), Marlin; 
12, Fritz G. Lanham* (Dem.), Fort 
Worth; 18, Guinn Williams* (Dem.), 
Decatur; 14, Harry M. Wurzbach* 
(Dem.), Seguim; 15, John N. Garner* 

Dem.), Uvalde; 16, C. B. Hudspeth 
(Dem.), El Paso; 17, Thomas L. Blan- 
ton* (Dem.), Abilene; 18, Marvin J ones* 
(Dem.), Amarillo. 

Utah—1, Don B. Colton* (R.), Vernal; 
2, Elmer O. Leeatherwood* (R.), Salt 
Lake City. 

Vermont—1, Elbert S. 
(Rep.), St. Albans; 
(Rep.), Brattleboro. 


Brigham" 
*, Ernest W. Gibson* 


All Are Derzzocrats 
From Virgireia 

Virginia—1, Schuyler Otis Bland* 
(Dem.), Newport News; 2, Joseph T. 
Deal* (Dem.), Norfolk; 3, Andrew J. 
Montague* (Dem.), Richmond; 4, Pat- 
rick Henry Drewery* (Dem.), WPeters- 
burg; 5, Joseph Whitehead* (Dem.), 
Chatham; 6, Clifton A. Woodrum* 
(Dem.), Roanoke; 7, Thomas W. Har- 
rison* (Dem.), ‘Winchester; 8, R. Walton 
Moore* (Dem.), Fairfax; 9, George C. 
Peery* (Dem.), Tazewell; 10, Hemry St. 
George Tucker* (Dem), Lexington. 

Washington——1, John F. Miiller* 
(Rep.), Seattle; 2, Lindley H. Hadley* 
(Rep.), Bellingham; 3, Albert Johnson* 
(Rep.), Hoquiam; 4, John W. Sommers* 
(Rep.), Walla ‘Walla; 5, Sam B. Hill* 
(Dem.), Waterville. 

West Virginia—1, Carl G. Bachmann* 
(Rep.), Wheeling; 2, Frank L. Bowman" 
(Rep.), Morgantown; 3, William S. 
O'Brien [John M. Wolverton] (Den.), 
Buckhannon; 4, James A. Hughes} 
(Harry C. Woodyard] (Rep.), Hunting- 
ton; §, James French Strother* (€ Rep.), 
Welch; 6, E. T. England [J. Alfred Tay- 
lor] (Rep.), Charleston. 

Wisconsin—12, Henry Allen Cooper* 
(Rep.), Racine; 2, Charles A. Kading 
[Edward Voigt] (Rep.), Sheboygan; 3, 
John M. Nelson* (Rep.), Madison; 4, 
John C. Shafexr* (Rep.), Milwaukee; 5, 
Victor L. Berger™* (Soc.), Milwaukee; 6, 
Florian Lampert* (Rep), Oshkosh; 7, 
Joseph D. Beck™ (Rep.), Viroqua; 8, Ed- 
ward E. Browmne®* (Rep.), Waupaca; 9, 
George J. Bchneider* (Rep.), Appleton; 
10, James A. Frear* (Rep.), HX udson; 
11, Hubert H. Peeavey* (Rep.), Washburn. 

Wyoming —- At Large— Charles E. 
Winter* (Rep. ), Casper. 

Alaska—Delegate, Dan A. Sutherland 
(R), duneau. 

Hawaii—Delegate, William P. Jarrett," 
Honolulu. 

Philippine Islands—Resident Commis- 
sioners, Isauro Gabaldon,t Nueva Ecija; 
Pedro Guevara,+t Santa Cruz. 


Porto Rico——Resident Commissioner, 
Felix Cordova Davila,t Manati. 


*Democrat. ; 
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Nominations 


all the machinery by which Representa- 
tives and Senators are selected and given 
office. 

Is the relationship between the nomi- 
nation and the election such that in the 
control of elections you must necessarily 
include the momination? It seems to me 
that the question must be answered in 
the affirmative. 

The supposition has been generally en- 
tertained that the Supreme Court of the 
United States, in the Newberry case, es- 
tablished the law to the contrary. The 


tion as it will be presented wmnder the 


Seventeenth Amendment. 

In the Newberry case the entire court 
concurred in the decision that the judg- 
ment of the lower court should be re- 
versed. But the opinion was not unani- 
mous relative to the power of Congress 
over primaries. 

Upon that proposition four of the 
judges held there was a want of constitu- 
tional power, four that Congress had con- 
stitutional power to deal with primaries, 
|and one justice reserved his Opinion as 
|to such power under the Seventeenth 
Amendment——the statute in question 
having been passed prior to the adoption 
of the Seventeenth Amendment. 

In this comnection it is important to 
bear in mind that, while Justice Mc- 
Reynolds wrote the opinion of the court 
holding that Congress had no constitu- 
tional power to pass the act im question, 
nevertheless, this opinion was restricted 
to constutionality of the act passed prior 
to the Seventeenth Amednment. This 
language is used by Justice McReynolds: 

“A concession that the Seventeenth 
Amendment might be applicable in this 
controversy, if assisted by appropriate 
legislation, ‘would be unimportant since 
there is nome. Section II of the Act of 
June 4, 1914, had expired by express 
limitation many months before New- 
berry became a candidate.” 

As this question remains undeter- 
mined by the Supreme Court, we may 
properly examine the provisions of the 
Constitutiom which are supposed to grant 
this power. The Constitution provides 
that the “manner of holding elections for 
Senators amd Representatives shall be 
prescribed by the State legislature 

+Nationalist. Elected for a term of 
three years, beginning March 4, 1923. 

{Unionist. Elected for a term of four 
years, begimming March 4, 1925. 


Unofficiad List 

Of Senators Given 

Alabama——J. Thomas Heflim and Hugo 
Black (both Den.).. Arizona—Henry F. 
Ashurst amd Carl Hayden (both Dem). 
Arkansas —— Joseph T. Robimson and 
Thaddeus HX. Caraway (both Dem). 
California —— Hiram W. Johnson and 
Samuel M. Shortdirge (both Rep.). Colo- 
rado—Lawrence C. Phipps amd Charles 
W. Waterman (both Rep.). Connecticut 
—George FP. McLean and Hiram Bing- 
ham (both Rep.). Delaware—Thomas F. 
Bayard (Dem.), and T. Coleman du Pont 
(Rep.). F'lorida—Duncan U. Fletcher 
and Park Trammell (both Dem.). Geor- 
gia—William J. Harris and Walter F. 
George (both Dem.). Idaho—William E. 
Borah and Frank R. Gooding (both Rep.). 
Illinois—Charles 8. Deneen and Frank 
L. Smith €bothRep.). Indiana—James 
E. Watson and Arthur R. Robinson (both 
Rep.). Iow-a—Daniel F. Stock (Dem.), 
and Smith W. Brookhart (Rep.). Kan- 
sas—Charles Curtis and Arthur Capper 
(both Rep.}-. Kentucky—Fred M. Sackett 
(Rep.), and Alben W. Barkley (Dem.). 
Louisiana——Joseph E. Ransdell and Ed- 
win S. Broussard (both Dem.). 
Maine—F rederick Hale (R.) and vacant; 
Maryland~—— William Cabell Bruce and 
Millard E. Tydings (both Dem.); Massa- 
chusetts—-F'rederick H. Gillett (R.) and 
David I. “Walsh (Dem.); Michigan— 
Woodbridge N. Ferris Dem.) and James 
Couzens (R-.); Minnesota—Henrik Ship- 
stead (Farm-Labor) and Thomas D. 
Schall (R.}s Mississippi—Pat Harrison 
and Hubert D. Stephens (both Den.); 
Missouri—J ames A. Reed and Harry B. 
Hawes( both Dem.); Montana—Thomas 
J. Walsh and Burton K. Wheeler (both 
Dem.); Nebraska—George W. Norris 
and Rebert B. Howell (both R.); Nevada 
—Key Pittman (Dem.) and Tasker L. 
Oddie (R.)} ; New Hampshire——George H. 
Moses and Henry W. Keyes (both R.); 
New Jerse y—Walter E. Edge (R.) and 
Edward I. Edwards (Dem.); New Mexico 
~Andrieus A. Jones and Sam G. Bratton 
(both Dem.) ; New York—Royal S. Cope- 
land and Robert F. Wagner (both Dem.); 
North Carolina—F. M. Simmons and Lee 
§. Overman (both Dem.); North Dakota 
—Lynn' J. Frazier and Gerald P. Nye 
(both R.)}+ Ohio—Frank B. Willis and 
Simeon D. Fess (both R.); Oklahoma— 
W.B. Pine (R.) and Elmer Thomas (D.); 
Oregon—-Charles L. McNary and Freder- 
ick Steiwexr (both R.); Pemmsylvania— 
David I. Reed and William S. Vare (both 
R.); Rhode Island — Peter G. Gerry 
(Dem.) and Jesse H. Metcalf (R.); South 
Carolina—E2llison D. Smith and Cole L. 
Blease (both Dem.); South Dakota— 
Peter Norbeck and W. H- McMaster 
(both R.}; Tennessee—Kenneth McKel- 
lar and L. D. Tyson (both Dem.); Texas 
—Morris Sheppard and Earle B. May- 
field (both Dem.); Utah—Reed Smoot 
(R.) and William H. King (Dem.); Ver- 
mont—Frank L. Greene and Porter H. 
Dale (both R.); Virginia — Claude A. 
Swanson and Carter Glass (both Dem.); 
Washington—Wesley L. Jones (R.) and 
C. C. Dill (Dem.); West Virginia—M. 
M.Neely €Dem.)andGuy D-. Goff (R.); 
Wisconsim——Robert M. La Frollette, jr. 
and John J. Blaine (both R.); Wyoming 
—Francis E. Warren (R.) and John B, 
Kendrick {€Dem.) 

1Vacancy caused by death of Hon. Bert 
M. Fernald, who died August 23, 1926. 
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Power of Congress to Investigate Priznaries 
Is Mairetained in Argument by Senator Borah 


Legislative Right Under Constitution Assented to Inquiry 
Into Any Possibility of Election Corruption. 
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thereof, and the Congress may at any 
time make or alter such regulations. 

This clause is a source of power both 
for the State and the Congress to deal 
with the whole subject matter of the 
“manner of holding elections for Sena- 
tors and Representatives.” Congress 
may take partial control or it may take 
entire control of the subject, except as 
to place. 

It may do everything that the State 
may do. It does not seem to be doubted 
that the State, under this clause, can 
pass primary laws providing for the 
nomination of Senators and Representa- 
tives and it can legislate concerning said 
primaries to the extent of providing the 
expenditures which may be permitted. 

The State, under this clause, can treat 
the primary as a part of the machinery 
of elections. The Congress, if it as- 
sumes jurisdiction of the subject matter, 
has precisely the same power under the 
Constitution as has the State and may 
also deal with the primary as a part of 
the election. 

If the constitutional provision quoted 
gives no power to Congress to deal with 
the primaries as a part of the election, 
it certainly grants no power to the State 
to do so. 

Congress has assumed heretofore that 
this provision of the Constitution gives 
power to deal with the entire subject of 
elections from registration to the cast- 
ing of the vote A law passed by Con- 
gress to safeguard and protect registra- 
tion of voters has been sustained by the 
Supreme Court. 

Certainly the relatiomship of registra- 
tion to the election is mo more intimately 
associated with the clection than the 
primary by means of which the candi- 
date secures a place on the ticket. If 
registration voters cam be regarded as 
a part of the election, is not the primary 
even more intimately and vitally a part 
of the election? 

In discussing the Acct for the safe- 
guarding of registration, the Supreme 
Court said: 

“The due and fair 
Representatives is of vital importance 
to the United States. The Government 
of the United States is no less concerned 
in the transaction tham the State govern- 
ment is. 

“Tt certainly is not bound to stand by 
as a passive spectator when duties are 
violated and outrageous frauds are com- 
mitted. It is directly interested in the 
faithful performance by the officers of 
election of their respective duties. 

“Those duties are owed to the United 
States as well as to the State.” 

It seems illogical to contend that the 
Government of the United States is not 
as vitally interested im clean primaries 
as it is in fair registration, or that the 
Government must leawe to the State ex- 
clusively under this clause of the Con- 
stitution the duty of safeguarding the 
primaries, which places the candidates 
on the ticket. 

This would leave the national govern- 
ment absolutely without power to pro- 
tect or safeguard the means and methods 
by which candidates for Representatives 
and Senators are chosen, and powerless 
to cleanse the “election” of corruption; 
for no one will contend that an “election’”’ 
can be free of corruption if the candi- 
date has corrupted the process by which 
he. secured his right to be before the 
electors for their suffrage. 

The Supreme Court has said that the 
Congress may take partial control of the 
“manner of holding elections” or it may 
take entire control. I£ it chooses to take 
entire control, then it may deal with the 
subject as fully and completely as the 
State. 

In other words, under the decision of 
the Supreme Court, the subject matter is 
given fully and completely over to the 
control of Congress if Congress chooses 
to exercise this control. 


Having control of the subject, then 
Congress may pass any law “necessary 
and proper for carrying into execution’’ 
of the power thus gramted. The Congress 
in its control of the subject matter may 
pass any laws necessary and proper to 
insure clean elections. 

The primaries are @ part of the elec- 
tion machinery. They constitute the 
method by which the whole machinery is 
put into action. Without them there 
would be no candidates, and without can- 
didates, no election. 


How can it be contemded that laws safe- 
guarding the primaries are not laws 
reasonable and necessary for safeguard- 
ing and insuring clean elections? 

It was said long ago and has become 
fundamental in construing the Constitu- 
tiom that a sound construction of the 
Constitution must allow to the national 
legislature that discretion with respect 
to means by which the powers it confers 
are to be carried into execution which 
will enable that body to perform the 
high duties assigned to it in the manner 
most beneficial to the people. 

Primaries are not held to the sole end 
that a primary may be held. Primaries 
are held to the end that ultimately parties 
may be chosen for office, and are held as 
a part and parcel of the procedure which 
results in their being chosen. 

One step is just as mucha part of the 
election as the other. The two proposi- 
tions constitute the whole, to wit, an elec- 
tion. 

Under the primary system the two 
transactions are imseparably related. 
Upon the primary depends ultimately the 
election. The manner in which the nomi- 
nation is made in the primary has its ef- 
fect upon the result as to who shall be 
elected. 

E-veryone perfectly understands that 
the proceedings on the day in which the 


” 


election of these 
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House 


Senate 


election ballot is cast is only the final 8 
in a long and somewhat involved “man 
ner” or procedure, the sum total of which 
is anelection. Before the final act is rev 
corded the voters in their respect 
States must have a candidate, they m 4 
nominate him, and when he is nominated, | 
the first vital and indispensable step te 4 
the final.act in the election is taken, “4 
Has the Congress no power to safés 
guard this process, the primary, to which ~ 
the election is thus related and Upon ~ 
which it may be said the election de- 
pends? May nominations be purchased 7 
‘and the electorate corrupted or defrauded 
in the selection of candidates, and is there 
no power to safeguard the proceedings? 
If it be said that the State may safe-~ 
guard the primary, the answer is, If the 
primaries are a part of “elections” whén 
States are dealing with the subject mat- 
ter, they must necessarily be part of 
“elections” when the Congress is dealing 
with the subject matter, because the au- 
thority to deal with “elections” either 


by the State or the Congress comes from 
the same provision of the Constitution. 

The narrow, niggardly and starved 
construction which would exclude from 
“elections” everything, every step and 
every process, save the final act, would 
leave the primaries open and unprotected 
to every conceivable form of shameless 
corruption. 

Neither the State nor the Congress may 
safeguard them and men may buy their 
way to an exclusive position on the ticket 
and there is no power to remedy the evil. 
The very sources of political power are 
exempt from all authority or control. 

It seems to me perfectly clear that 
Congress may either by law, or each 
House through the power of judge of 
the elections, returns and qualifications 
of its members, search the entire record 
of the entire election proceedings for 
fraud and corruption, to the end that 
the Government may have a clean Con- 
gress, a prerequisite to the existence of 
the Government itself. Legislation, 
which is essential to make a granted 
power effective or serviceable the peo- 
ple, must necessarily fall under the rule 
of “necessary and proper laws.” 

If the processes which determined who 
the candidates shall be are beyond the 
control of Congress, then the power to 
control the “manner of holding elections” 
would be an’ empty and impotent grant 
of power. ’ 

It has been said that primaries were 
unknown at the time of the adoption of 
the Constitution and could not have been 
considered as a part of the “election” by 
the framers of that instrument, Un- 

when the Constitution was 


doubtedly, 
written, the “‘manner” of nominating and 
choosing candidates was different than 
now. 

But I venture the opinion that what- 
ever the “manner” of selecting the can- 


didates, the fathers regarded it as un- 
der the control of Congress. They would 
not have deemed it wise to give Congress 
control over only a part of the method 
of choosing Senators and Representa- 
tives. 

The framers of the Constitution were 
not seeking to define or delimit the “man- 
ner” or stabilize the methods of holding 
elections, but ‘were granting the power 
to deal with the general subject. Method 
and “manner”? may change, but the 
granted power includes the changes and 
permits progress. 

Whatever the scheme, whatever the 
system, whatever the process, which the 
people may choose from time to time for 
selecting and electing the Represnta- 
tivs and Senators, the Congress, under 
its plenary power to control elections 
for Senators and Representatives, has 
control of the same. ; 

When Congress first undertook to reg- 
ulate the telegraph, it was argued that 
the power to regulate commerce did not 
cover regulations of instrumentalities 
never dreamed of by the authors of the 
Constitution. 
said: 

“The powers thus granted are not con- 
fined to the 


But the Supreme Court 


instrumentalities of com- 
merce or in use when the Constitution 
was adopted. But they keep pace with 
the progress of the country and adapt 
themselves to the new developments of 
time and circumstances.” 

The contention is made that to exclude 
or expel a Senator who has been ap- 
proved by a majority of the voters of the 
State because there may have been cor- 
ruption in the primaries, is to challenge 
the right of the State to representation, 
to impeach in a measure its sovereignty, 
and to take a long step toward centraliza- 
tion. 

When the Seventeenth Amendment was 
before the Senate, it was proposed to leave 
to the States alone the power to control 
the “manner of holding elections for 
Senators and Representatives.” But this 
proposal was rejected. 

The subject was debated at length. 
Those opposing the proposition contend- 
ing that it was not wise to take from 
the National Government the authority 
originally given in the Constitution in 
case the National Government should see | 
fit to exercise that authority. 

It was contended that a Government 
which had not the power to supervise the — 
election of its own officers, to keep its 
own offices clean, free from corruption, 
has not the power of self-preservation. 

In any event, the Congress specifically 
rejected the proposal to leave the matter 
to the States, and immediately after the ~ 
Seventeenth Amendment became a partof | 
the Constitution proceeded to deal with 
primaries. * 

It can not well be contended that the ~ 
power of self-preservation is a danger- ~ 
ous power. It can not well be contended. 
it isan injustice to a State to say that — 
it shall not send corrupt men to legislate 
for the National Government. es 

In presenting the argument for ti] 

power to deal with the primaries, 

purge elections of corruption, I am 
assuming to pass upon any . partie 
| instance. But enough has been digel 

to warrant a sincere search for th 

thority and the power to deal with 

matter in the interest of the public, © 
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‘ decomplishments in Eliminating Waste 
Detailed in Report by Secretary Hoover 


k Department of Commerce Program Declared to Include 


a 


as Ten Aims, Sought Through Cooperation. 


. [Continued From Page 1.] 


uction and distribution has made steady | 


; queers The Department of Commerce, 

continuation of its work of the past 

‘five years, has devoted much of its activi- 
ties to this end. 


While various divisions of the Depart- | 


“ment have been actively aiding ‘in the 
campaign in many specific directions, it 
must be borne in mind that the whole 
program is one fundamentally td stimu- 
late action among industries, trades, aifd 
consumers themselves. It is obviously not 
the function of the Government to man- 
age business, but for it to recruit and dis- 
tribute economic information; to investi- 
igate economic and scientific problems; to 
ypoint out the remedy for economic failure 
er the road to progress; to inspire and 
assist in cooperative action in reduction 
of waste—surely all these are well within 
the proper ficid of public service. 


It seems worth while at all times to re- 
iterate the fundamental purposes of this | 


campaign. The objectives which underlie 
it have but one purpose; that is, to main- 
tain American standards of living for 
both city workers and farmers, and to 


place production on a more stable footing | 
| Movement of Wages and Prices, 1920-26. | 
markets through reduced production and } 
The high standards of | 


by enlarging consumption and export 


distribution costs. 
living enjoyed by the American people 
are the result of steadily mounting per 
capita productivity. 

Points Way of Advancement. 


There is only one way further to ad- | 
vance these standards, and that is by | 
improved methods and processes, by the | 


elimination of waste in materials and 
motion in our production and distribu- 


tion system. The moral and intellectual | 
progress of the Nation is not the off- | 


spring of poverty or low living standards. 
The incentives to crime decrease with 
increasing security; the opportunity for 
education, and the growth of understand- 
ing are the products of economic prog- 
ress—not of economic degeneration. De- 
votion to economic improvement whether 
in individual effort or in improved meth- 
ods enlarges the field of leadership; it is 
not a stimulant of idle or luxurious 
living. 

Just as 20 years ago we undertook 
nation-wide conservation of our natural 
resources, so we must today even more 
vigorgusly sustain this campaign of bet- 
ter nation-wide utilization of our indus- 
trial resources and effort. More espe- 
cially is this the case in view of the 
many complex forces which have arisen 
from the war, and particularly the diffi- 
culty of maintaining our situation as 
against the competition of a world of 
lower standards overseas. 

he term “elimination of waste” is 
subject to some objection as carrying the 
implication of individual or willful waste. 
In the sense used in these discussions 
elimination of waste refers wholly to 
those wastes which can be eliminated 
solely by cooperative action in the com- 
munity. It does not refer to any single 
producer, for in the matters here dis- 
cussed he is individually helpless to ef- 
fect the remedy. 

No Lessening of Competition. 


Nor does the elimination of such waste | 


imply any lessening of fair competition 
or any infringement of the restraint of 
trade laws. In fact, the most casual in- 
vestigation of the work in progress will 
show that its accomplishment establishes 
more healthy competition. It protects 
and preserves the small units in the busi- 
ness world. Its results are an asset 
alike to city worker, farmer, consumer, 
and business man. 

It may be worth while repeating the 
major directions for national effort as 
they were outlined by the department at 
the beginning of the undertaking five 
years ago: 


1. Elimination of the waste imposed | 


by inadequate railway transportation, by 
improved equipment and methods, and 
the establishment of better cooperation. 

2. Vigorous utilization of our water re- 
sources for cheaper transportation of 
bulk commodities, flood control, reclama- 
tion and power. 

3. Enlarged electrification of the coun- 
try for the saving of fuel and labor. 

4. Reduction of the great waste of 
booms and slumps of the “business cy- 
cle” with their intermittent waves of un- 
employed and bankruptcy. 

5. Reduction of seasonal variations in 
employment in construction and other 
industries. : 

Simplified Practices Sought. 

6. Reduction of waste in the manufac- 

ture and distribution through the estab- 


formance in nonstyle articles of com- 
merce; through the reduction of unneces- 
Sary varieties; through more uniform 
business documents such as specifications, 
bills of lading, warehouse receipts, etc. 





7. Development of pure and applied | 


scientific research as the foundation of 
genuine labor-saving devices, better pro- 
cesses, and sounder methods. 

8. Development of cooperative market- 
ing and better terminal facilitiés for agri- 





| high prices to the consumer. 
lishment of standards of quality, simpli- | 
fication of grades, dimensions, and per- | 


industrial strife between employers and 


employes. ' 


What the country as @ whole has ac- | 
complished during the past five. years | 
in increased national efficiency in these | 
directions is beyond any possibility of | 


measurement. Nor does the Department 
of Commerce lay claim to credit for the 


definite public movement. 


men, 
leaders, engineers, and workers—of the 
fundamental importance of this business 
of waste elimination. 


notable advances in science, many inven- 
tions, 
standing, and prohibition. 
Wages and Prices Compared. 
Thanks to elimination of waste “and 
these other contributing factors, we can 


} 





| great progress that has been made, save | 
| as we may have helped to organize a | 
That move- | 
ment is the result of a realization by | 


| every group—business industrial | 


In support of this | 
movement we have had the benefit of | 


much increased economic under- | 


as a Nation show one of the most aston- 


ishing transformatiohs in economic his- 
tory, the epitome of which lies in the 


following table from the Department of | 


Labor: 


(1918—100.) 
Union 


> 
228 
oreo 
—v 


238 


159 


August, 1926 150 


*Average wholesale prices of all com- | 


modities. 


These figures demonstrate one positive | 


thing—the parallel increase of wages 
with decreasing prices. 

A comparison with similar British in- 
dexes give evidence that these results 


are peculiar to the United States, for | 


there was here a decrease, instead of an 
increase in wage. 
Table for Great Britain. 

Index numbers of wages and prices, 

Great Britain, 1920-1925. 
1918100.) 
Wage rates Prices* 

256 283 

181 

159 

162 

174 

166 

*Average wholesale prices of all com- 
modities. 

The activity of the Department of 
Commerce in the field of waste elimina- 
tion in indicated by the fact that since 
the work was launched in 1921 over 
1,200 group conferences have been held, 
practically all at the request of the in- 
dustries themselves, and 343 committees 
are now at work in cooperation with the 
department on various phases of the 
program. The progress of the nation in 
these matters is indicated by the follow- 
ing condensed statement by department 
officials in touch with different fields of 
activity. 

These special notes upon the progress 
of Waste elimination and important de- 
partmental activities during the year in 
this connection have been prepared under 
the direction of Julius Kein, director, Bu- 
reau of Foreign and Domestic Commerce; 
Dr. George K. Burgess, director, Bureau 
of Standards; William M. Steuart, direc- 
tor, Bureau of the Census; Scott Turner, 
director, Bureau of Mines; with the col- 
laboration of Paul S. Clapp, Ray M. Hud- 
son, Dr. Addams S. McAllister, Edward 
Eyre Hunt, James S. Taylor, N. F. Titus, 
A. Lane Cricher, Dr. E. Dana Durand, F. 


G. Tryon, E. G. Holt, Mortimer Lane, and 
others. 


Year 


Railways Reorganized. 

Probably the most outstanding single 
industrial accomplishment since the war 
has been the reorganization of our Amer- 
ican railways. Our transportation was 
not only demoralized by Government 
operation during the war but had suffered 
from chronic car shortages and insuffi- 
cient service, not only after the war but 
for many years before. The annual loss 


from this periodic strangulation in trans- | 


portation was estimated in the Depart- 
ment’s — report of 1925 to amount 
to hundreds of millions a year. 

The insufficiency of transportation in- 
terfered with steady industrial opera- 
tions, created intermittent employment, 


| increased the costs of production and, 


through periodic strangulation, caused 
Manufac- 
turers and distributors were compelled to 
carry excessive inventories as a protec- 





tive measure, thus not only increasing the | 
amount of capital required in-the busi- | 
ness, but multiplying the danger of loss | 
| by price fluctuation. 


The railways, during the past five 


years, not only have built up adequate 
service and given a complete correctiqn | 
| to these ills, but they have, by great abi. 


ity of their managers, greatly reduced 


| transportation costs and thus made rate | 
reductions possible which would not have | 


cultural products in order to reduce the | 


waste in agricultural] distribution. 

9. Stimulation of commercial arbitra- 
tion in order to eliminate the wastes of 
litigation. 

19. Reduction of the waste arising from 


| 
} 


been otherwise the case. 
No better indication of these accom- 


| plishments can be given than is shown in 


the following table, which shows increas- | 


ing efficiency in every direction—equip- 
ment, management, and personnel. 


Table Shows Changes. 


. 42,322,670 
- 40,657,504 
47,192,796 
48,991,763 
49,677,771 

. 51,916,798 


Zo be continued in the issue of 


venue 


® Per Ton 


Employes 
Freight 


Ton-Miles 


Per Car-Day 
Averag 
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Revenue 


Car-Miles 


Mile 
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869,501 
,643,000 
:770,000 
850,000 
»765,169 
>782,733 
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243,523 
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Betterment of Health Conditions Underground 
Is Objective of 


Workers in Bureau of Mines 


omeneeenememcencsmaenell 


In this series of articles are shown the practical contacts 
®@ between divisions and bureaus of the Government of the 
United States, irrespective of their place in the administra- 
tive organization, so that related activities may be studied. 


Topic I—Public Health 


(Thirteenth Article) 


In preceding articles of the series the activities of the Public Health Serv- 
ice, of the Medical Departments of the Army and Navy, and related ac- 


tivities of the Department of Labor were considered. 


Today Dr. R. R. 


Sayers discusses the work of the Health and Safety Branch and the Chief 
Surgeon’s Office of the Bureau of Mines in the Department of Commerce. 


By R. R. Sayres 


Chief of the Health and Safety Branch and Chief Surgeon, Bureau of Mines; 
Surgeon, U. S. Public Health Service. 


INING has long been recognized as an occu- 
pation subject to special hazard to life and 
health. In order to reduce these hazards to 
A minimum, a highly specialized branch of 

science has been built up“and is constantiy expanding; 
for mining is an industry which is not fixed as to 
methods of operation. In common with every other 
industry, mining has felt the influence of the age of 
machinery. Each new adaptation of machinery to 
mining has brought about an increased efficiency in pro- 
duction, but likewise nearly every new mechanical 
developmentNhas created new problems of health and 
safety. 


There is one characteristic of mining which differ- 
entiates it,from other industries, namely, the ever- 
changing location of the working place. A Bessemer 
furnace or a textile mill remain fixed in their location; 
even a ratlroad train does not wander from its roadbed. 
But the working face of a mine in operation changes 
its location daily, eyen hourly. Once the ore has been 
extracted from a certain cubic foot of space the miner 
must move on to another cubic foot. It is this factor 
that complicates safety and health work in mines. As 
mining advances, the main passages are being con- 
stantly lengthened and from these openings new 
galleries branch out. Not only is the line of advance 
steadily moving from beneath ground that has been 
safeguarded into new and unsupported ground, but the 
large scale on which modern mining is done, the intro- 
duction of new methods, and the increasing use of elec- 
tricity and electrical appliances, present added diffi- 
culties and problems in ventilation, safeguarding 
against accumulations of harmful or explosive gases, 
elimination of dust from mine air in blasting, loading 
and transportation, in safe support of mine workings 
and in safeguarding machinery. 


THE various State governments from the beginning 

have recognized the need for special protection of 
men engaged in mining and have, by legislation, made 
provision for this purpose. As time went on, however, 
the need was felt for some central agency which could 
correlate all of the information gained by study and 
experience with all phases of mine safety work. The 
result of this need was the creation of the agency now 
known as the Health and Safety Branch of the Bureau 
of Mines in the Department of Commerce. 


Under the American system of government the 
authority of the various States over the mines within 
their borders is recognized as paramount. The Federal 
Bureau of Mines has no police powers, and the various 
branches of the Bureau are dependent wholly on the 
cooperation of the State officials and the mine operators 
and miners to put into practice the lessons learned in 
its studies and investigations for increasing safety, 
health, and efficiency in the mining industry. The 
Health and Safety Branch merely makes available to 
the individual mine owner or operator all of the essen- 
tial information it may have which seems applicable to 
his particular mine, and advises the miner as to the 
best methods of protecting himself in his daily work. 

The Health and Safety Branch includes the Health 
Division and the Safety Division. The Safety Division, 
in turn, is subdivided into the Instruction Section and 
the Emergency Section. 


THE last mentioned section is the one that comes 

before the notice of the public more frequently 
than the others because of the aid it renders in rescue 
and recovery work at mine fires and explosions. The 
Safety Division maintains safety stations and rescue 
cars at strategic points, manned by engineers, surgeons 
and assistants for safety and instryetion and for rescue 
work. The Emergency Section has supervision of the 
mine-safety stations, cars, and staffs for emergency 
purposes and has the authority to call upon any indi- 
vidual or branch in the Bureau of Mines for assistance 
in an emergency. Furthermore, the supervising engi- 
neer of the district is the official who determines when 
an emergency exists and when it has ceased to exist. 
When a disaster occurs ‘the personnel of the minc- 
safety stations in the field respond to calls for assist- 
ance and report their action later. 


The value of an agency which can mobilize the 
highly trained technical personnel of the entire Bureau 
has been demonstrated more than once in an emergency. 


During the relief work following a recent disaster it: 


was proposed to set up a system of forced ventilation 
to provide air for men cut off in a distant section of 
the mine. But there was reason to suspect that there 
was a fire in this same section of the mine, hence 
it was feared that forced ventilation would simply fan 
the flames and drfive the smoke and gases of the fire 
onto the entrapped miners and asphyxiate them. A 
chemist of the Bureau of Mines analyzed the air com- 
ing from the section in which the miners were trapped 
and found that there was no evidence of fire, hence i{ 
was safe to set up the ventilating system. 


URING the fiscal year ended June 30, 1926, the 
Emergency Section rendered assistanee at 39 acci- 
dents, 36 of which were in coal mines and two at metal 


mines. Four of the major accidents—at Irondale, Ala.; 
Wilburton, Okla.; Helena, Ala., and Horing, Pa.— 
claimed the lives of 190 men out of a total of 248 
killed and 19 injured. Besides the relief which it was 
able to give at these accidents, the Bureau, due to the 
experience which its agents gained on these occasions, 
has been able to devise constructive safety measures 
which are now being applied in many of ‘the mining 
States. 


The Instruction Section of the Safety Division has 
supervision over mine safety stations, cars and staffs, 
for instruction purposes, surrendéring this jurisdiction 
to the Emergency Section as soon as a disaster calls 
the latter into action. The Instruction Section trains 
miners in rescue and first aid work, conducts first aid 
and mine rescue contests, gives exhibits and demonstra- 
tions of the Buréau’s safety work, and makes written 


Yeports to mine operators through the Director of the 


Bureau on safety conditions in the mines examined at 
the operators’ request. It also gives first’ aid and 
rescue training in the oil fields and steel plants. Dur- 
ing the fiscal year 1926 the Instruction Section trained 
28,041 miners in first aid and mine rescue methods. 
Since it began this work a total of 167,223 miners have 
received this instruction from the Bureau. In addi- 
tion, similar instruction has been given to many city 
firemen, boy scouts, public school children and organiza- 
tions not connected directly with the mining industry. 
Training during the past year was carried on in 33 
States and the Territory of Alaska. 


VERY important duty of employes of the Health 
and Safety Branch is to inspect rescue apparatus 
owned by mining companies. These inspections are 
made whenever requested by the companies. Such in- 


spection is important because this kind of apparatus 
is particularly subject to deterioration, and must be 
used in irrespirable mine atmospheres in times of 
disaster. If the apparatus is not in proper condition 
the lives of the rescuers are sacrificed alon£ with those 
of the original victims. Employes of the Health and 
Safety Branch advise the operators of any defects 
found in apparatus and call attention to the desirability 
of examinations and tests for the apparatus at least 
once a month. 


The Health Division of the Health and Safety 
Branch of the Bureau of Mines is that agency which 
has to do chiefly with scientific research designed to 
improve health and safety in the mineral industry. 
The work of this division is carried on in cooperation 
with the U. S. Public Health Service, all the medical 
personnel being detailed to the Bureau of Mines by 
that service. 


GOME of the activities of this division during the 

fiscal year 1926 were: Experimental studies on 
carbon monoxide, physiological effects of abnormal 
atmospheric conditions, lead poisoning from mining 
lead carbonate in the mines of Utah, investigation into 
the causes of death among miners, health hazards from 
lead poisoning in the use of ethyl gasoline, physical 
examination and X-ray of miners, medical organiza- 
tion and industrial hygiene, oil pollution of navigable 
waters, synthetic atmosphere in caisson disease, dust! 
and ventilation, and stream pollution by mine wastes. 

While most of these activities, because of their 
scope and technical nature, cannot be discussed ade- 
quately except in special articles devoted to individual 
subjects, the results of a number of them have a direct 
bearing on our everyday life. Since carbon monoxide 
is a constituent of manufactured gas and of the exhaust 
of automobiles, and many deaths occur every year from 
these sources, the general public should be interested 
in methods developed by the Bureau for detecting 
carbon monoxide in the air and in blood and the pro- 
cedure to be followed in the prevention and treatment 
of poisoning from this deadly, gas. All drivers of 
automobiles have at least a potential interest in the 
tests carried out by which it was found that the danger 
is remote of poisoning from the use of ethyl gasoline by 
the general public. By testing the combinations of 
temperature, humidity and air motion which will pro- 
duce the same feeling of comfort or discomfort, pri- 
marily for improving comfort in working places of 
mines, data have been obtained and charts prepared 
therefrom which may be used as a standard for deter- 
mining comfortable air conditions in homes, schools, 
theaters, and other inclosed places where people live 
or ye The above are only a few of the benefits to 
be derfved from the practical application of the results 
of the technical experiments conducted by members 
of the Health Division. 


The appropriation for the activities carried on under 
the Health and Safety Branch for the fiseal year ended 
June 30, 1926, was $319,120.00, 

é. 
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Tomorrow, in the fourteenth article of the series, Dr. Hugh S. Cumming, Sur- 
geon General oi the United States Public Health Service, will tell of the work of 
the Pan American Sanitary Bureau, of which he is. the director. 


| Commissioner 
| mended that the petition for exclusion 
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| Plea Denied for Exclusion 
Of L&nd brom Irrigation 


[Continued From Page 1.) 
facilities for irrigation had been provided 


' and that there was no prospect of+the 


delivery of the water. 

A hearing on the petition was held, 
after which Dr. Elwood Mead, I"ederal 
of Reclamation, recom 





statement, 


be rejected unless payment was made in 


| full by the company of the portion of 
| the building charges assessed against the 
| land and that further reconveyance of | 
| land required for right of waysbe denied 
| because required for irrigation of lands 


under water contract, 
After considering the ex-parte charac- 
ter of the testimony offered at the hear- 


ing and reports submitted, the Depart- | 


ment of the Interior remanded the record 


| in the case to Commissioner Mead with 
| instructions to make further investiga- 
| tion of the questions involved, affordirig 
| all parties opportunity to be heard. 


A rehearing was had and the Depart- 


| ment, after considering the facts and cir- 


cumstances of the case, decided that the 
exclusion of the lands from the district 


| was not warranted unless the construc- 
| tion charges were paid in full. 


In so 
holding, the Department approved the 


| recommendation of Commissioner Mead. 


The full text of the ruling will be 
published in the issue of November 9. 


Power of Dismissal — 
Dangerous, Declares 
Senator Johnson 


. 


Senator Hirman W. Johnson (Re- 
publican), of California, in a prepared 
made public November 6, 
commented on the recent decision of 
the Supreme Court of the United States, 





| definitely determined by the 


| regarding the President’s power of re- 
; moval of officials, as a constitutional 
| interpretation 
| reaching consequences.” 


‘which may have far- 


He said that, as the law has been 
court, 
“all will now acquiesce,” but that dif- 
ferences of opinion will continue to ex- 
ist “as to the policy which ought to pre- 
vail.” 

He said that “a right of arbitrary 
and absolute removal, notwithstanding 
a fixed term and without regard to the 
cause of removal, penalizes inde- 
pendent service to the people and puts 
@ premium upon obsequious com- 
placency to power.” 

“Finally now,” he said, “the power 
lies ready to te hand bold enough or 
partisan enough to employ it—the 
power, uncontrolled and uncontrollable, 
of removal.” ; 

The full text of Senator Johnson’s 
statement. follows: 

The decision of the Sypreme Court 
giving to the President, after one hun- 
dred and thirty years in the life of the 
Republic, the absolute right to remove 
officials regardless of the conditions at- 
tached to the creation of the office or 
its tenure, is one of the most important 
constitutional interpretations of our high- 
est court, and one which may have far- 
reaching consequences. 

Decision Accepted. 

The law has been definitely determined, 
and of course, in that determination by 
the Supreme Court, all will now ac- 
quiesce. As to the policy which ought to 
prevail, differences of opinion will con- 
tinue to exist, and these differences of 
opinion will be either mildly academic 
or fanned into a flame of bitter contro- 
versy as the rule lies dormant or the 
power under it may be exercised. 

On the one hand those who agree with 
the policy expressed in justification of 
the majority opinion will continue to 
insist: 

“For the effective enforcement of the 
law the President needs as an indis- 
pensable aid to meet it the disciplinary 
influence upon those who act under him 
or a reserve power of removal. 

“And on the other hand as vehemently 
will be agserted, as stated by Justice 
Brandeis: 

“In America as in England the convic- 
tion prevailed then that the people must 
look to representative assemblies for the 
protection of their liberties. And the pro- 
tection of the invidual, even if he be &n 
official, from the arbitrary or capricious 
exercise of power, was then believed to 
be an essential of free government.” 

Various Opinions. 

As we have heard sometimes of late, 
there will be those who exclaim what this 
country needs is another Mussolini, and 
who rejoice in any extension of executive 
power. And again, there are the others 
who declare that the very liberty of the 
people is involved in the stability of offi- 
cial tenure, and that safeguards inter- 
posed for the protection of the public 
service and to insure the independence of 
public servants are safeguards really 
against autocracy. 

The question is much more funda- 
mental and far-reaching than the mere 
privilege of the Congress. It is, after all, 
this: 

May the President, deriving his power 
under an act of Congress creating an of- 
fice and establishing its terms, and pre- 
scribing the conditions of removal, ap- 
prove the act in its entirety, and then, 
accepting and only obeying only a part 
of it, exercise, in accordance with it, his 
right of appointment, and wholly disre- 
gard its provisions of tenure and its con- 
| ditions for removal? 
| decided. 
and apparently with irresistible logic, 
| that the decision leaves at the pleas- 
ure or caprice of a President the tenure 
of office of officials of the government. 

If ever a time should come when ca- 
price directed or mad partisanship con- 
| trolled the appointing power, civil serv- 
ice reform, security of official tenure, 
stability in the public service, all would 
be threatened. 

Justice MacReynolds enumerates mem- 
bers of the Interstate Commerce Com- 


mission, Federal Reserve Board, Federal 
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Agencies of Nation 
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Commerce, 


made public the following statement re- 
garding it: The increasing application of 
scientific methods to solve the various 


| problems connected with modern market- 


ing is revealed in a compilation entitled 
“Market Research Agencies,” released 
today by the Department of Commerce. 
This publication, which has the com- 
mendation of the National Distribution 
Conference, constitutes an inventory of 
accomplishments in the field of market 
research. More than threc hundred agen- 
cies, it shows, at different times have 
made studies of some phase of marketing. 
Besides the many Government and State 
bureaus these include chambers of com- 
fmerce, cooperative marketing associa- 
tions, newspapers, magazines, universi- 
ties, advertising and other private busi- 
ness concerns. Markets for all sorts of 
commodities have been analyzed, includ- 
ing such widely different items as auto- 


| mobiles, dairy products, peanuts, electric 
| appliances, and canned foods. 


That. he may do this. is what is now | 
Justice MacReynolds contends, | 


With so many organizations working 
along the same general lines, as was evi- 
denced at the Conference on Market Re- 
search held at the Department of Com- 
merce last month, the possibilities of 
duplicating work already accomplished 
are always present. To remedy this situ- 
ation the Domestic Commerce Division 
of the Department undertook the com- 
pilation of sources for market informa- 
tion. Henceforth, it is pointed out, any 
organization which intends to analyze 
the marketing of a given commodity can 
determine without delay just what has 
been done by other agencies in the same 
direction. At the same time it will be 
possible for the manufacturer, the far- 
mer, the wholesaler and the retailer to 
ascertain what information is available 
in connection with the marketing of his 
own particular product. s 

According to Commerce ) Department 
officials, it is intended to revise this list 
of market agencies annually, including 
in the new issue all the publications on 
market information which have appeared 
during the past year. This new guide to 
available information on domestic mar- 
keting, it is pointed out, is another step 
in the Department of Commerce’s pro- 
gram of waste elimination and one that 
is destined to effect substantial savings 
in money, time and effort. 

“Market Research Agencies” is pub- 
lished as Domestic Commerce Series No. 
6. Copies may be obtained for 15 cents 
from the Superintendent of Documents, 
ee Printing Office, Washing- 
ton, C., or from any of the branch 
offices of the Department of Commerce, 
which are located in most large cities. 
Trade Commission, Shipping Board, Fed- 
eral Farm Loan Board, Railroad Labor 
Board, officers of the Army and Navy, 
and the Comptroller General, as some 
of the offices and’ officials which may be 
affected by the decision. 

The basis of the majority opinion ap- 
parently is the debate in 1789, the most 
persuasive part of which seems to be 
the views expressed by Mr. Madison. 
While lawyers, of course, will under- 
stand, a layman may be pardoned if he 
little comprehends how the words, indef- 
inite as they were, of statesmen in- 1789, 
will control through all the mutations 
of time's. body like the Interstate Com- 
merce Commission, which the wijlest 
imagination then could never have con- 
ceived. 

Confidence in Executive. 

The answer of those who upheld the 
arbitrary and illimitable power of the 
President is that the will of the execu- 
tive made supreme now, will be exercised 
with the wisest discrimination and the 
highest purpose. But if the will of the 
executive shall ever degenerate into 
mere caprice or blind partisanship, the 
agencies which have been established by 
Congress for the protection of the peo- 
ple ‘will become the mere rewards of “de- 
serving” ‘and active political henchmen. 

In some of these agencies, the Con- 
gress, with the full assent of the execu- 
tive, has endeavored to throw around 
them the mantle of stability and security 
of official tenure, which is now stripped 
from them by this decision. A right of 
arbitrary and absolute removal, notwith- 
standing a fixed term, and without re- 
gard to the cause of removal, penalizes 
independent service to the people and 
puts a premium upon obsequious com- 
placency to power. 

After one hunderd and thirty years of 
the life of the Republic, the rule is now 
established. If a political Warwick, 
hardened by years of ruthtess and un- 
principled political struggle and resolute 
only for the spoils of office, were in con- 
trol of appointments, or if only cynical, 
ruthless and indifferent to everything 
but the establishment of a political ma- 
chine, had the power of distribution of 
the great patronage of the executive, 
the result, while political victory, would 
be sad disaster. 

Finally now the power lies ready to 
the hand bold enough or partisan 
enough to employ it—the power, uncon- 
trolled and uncontrollable, of removal, 

Justice McReynolds aptly says: 

“The serious evils which followed the 
practice of dismissing civil officers as 
caprice or interest dictated, long per- 
mitted under Congressional enactments, 
are known to all. It brought the public 
service to a low estate and caused in- 
sistent demand for reform. 

“Indeed, it is utterly impossible not 
to feel that, if this unlimited power of 
renioval does exist, it may be made, in 
the hands of a bold and designing man, 
of high ambition and feeble principles, 
an instrument of the worst oppression 
and most vindictive vengeance.’ * 
(Story, of the Constitution 1539.) 
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